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DECISIONS 
given by 

THE INDO-PAKISTAN BOUNDARY DISPUTES TRIBUNAL 

in 

Conformity with the agreement concluded at the Inter-Dominion Conference 
at Delhi on December 14th, 1948, 

between 

THE DOMINION OF INDIA 
and 

THE DOMINION OF PAKISTAN 

Renting to the interpretation ol tho report of the Bengal Boundary 
Commission, August 12th and 13th, 1947. 


1 

By tho Indian Independence Act, 1947, ns from August 15th, 1947, two 
independent Dominions were set up in India, to bo known respectively aa 
India mid Pakistan, According to Section 2(2), it was provided that the ter- 
ritories of Pakistan should be inter alia tho territories which, on the appointed 
day, wore included in the Province of East Bengal, as constituted under Sec- 
tion 3. It was laid down in this section that the Pi o vinca ot Bengal, as cons- 
tituted under tho Government of India Act 1935, should cease to exist and 
tlml there should be constituted in lieu thereof two new Provinces, to be known 
respeet'vcl \ as East Bengal and West Bengal. The boundaries of tho new 
Province ot East Bengal should be such as may be determined, whether before 
or after ihe appointed day, by the award of n boundary commission appointed 
or to be appointed by the Governor General in that behalf, and the expression 
“award” should mean, in relation to boundary eonmiiss'on, the decisions of 
the Chairman of that commission contained in his report to the Governor Gene- 
ral at the conclusion of the commission’s procoed'ngs. 

The Commission, known as the Bengal Boundary Commission, was consti- 
tuted by the Governor General on June 80lh, 1947. The Commission presen- 
ted to iho Governor Genrnl iho fol'owing two reports dated the 12th and 18th 
August, 1947, respective,, 

REPORT OF THE BENGAL BOUNDARY COMMISSION 
To 

Hs Excellency tho Governor General. 

1. I have the honour to present the decision and award of the Bengal Boun- 
dary Commission, which, by virtue of section 8 of the Indian Independence 
Act, 1947 is represented by my decision as Chairman of that Commission. 
This award relates to the division of the Province of Bengal, and tho Commis- 
sion's 'ward in respect of the D'atrict of Sylhet and areas adjoining theretS 
will bi lecoLdod in a separate report. 
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2. The Bengal Boundary Commission was constituted by the announce- 
ment of the Governor Genoral, dated the 30th of June, 1947, Reference No. 
D50/7/47R. The members of the Commission thereby appointed were 

Mr. Justice Bijan Kumar Mukherjea, 

Mr. Justice C. G. Biswas, 

Mr, Justice Abu Saleh Mohamed A hr am, and 

Mr. Justice S, A. Rahman, 

I was subsequently appointed Chairman of this Commission. 

3. The terms of referenoo of the Commission, as set out in the announce- 
ment, were as follows: — 

"Tho Boundary Commission is instructed to demarcate the boundaries 
of the two parts of Bengal on the basis of ascertaining the con- 
tiguous areas of Muslims and non -Muslims. In doing so, it will 
also take into account other factors.” 

We were desired to arrive at a decision as Boon sb possible before the 15th 
of August. 

4. After preliminary meetings, tho Commission invited the submission of 
memoranda and representations by interested parties. A very large number 
of memoranda and representations was received. 

5. The public sittings of the Commission took place at Calcutta, _ and ex- 
tended from Wednesday the 16th of July 1947, to Thursday the 24th' of July 
1947, inclusive, with the exception of Sunday, the 20th of July. Arguments 
were presented to the Commission by numerous parties on both e'des, but tho 
main cases were presented by counsel on behalf of the Indian National Congress, 
the Bongal Provincial Hindu Mahasnbba and tho New Bengal Association 
on the one hand, and on behalf of the Muslim League on the other. In. view 
■of the fact that 1 was acting also as Chairman of the Punjab Boundary Com- 
mission, whose proceedings were taking place simultaneously with the 
proceedings of the Be.ngal Boundary Commission. I did not attend the public 
sittings in person, but made arrangements to study daily the record of the 
proceedings and nil material submitted for our consideration, 

C. After the close of the public sittings, the remainder of the time of the 
Commission was devoted to clarification arid discussion of the issues involved. 
Our discussions took plnce at Calcutta. 

7. The question of drawing a satisfactory boundary line under our terms of 

reference between East and West Bengal was one to which the parties con- 
cerned propounded the most diverse solutions. The province offers few, 

if any, satisfactory natural boundaries, and its development has been on lines 
that do not well accord with a division by contiguous majority aroas of Muslim 
and non-Muslim majorities. 

8. in my view, the demarcation of n boundary lino between East and West 
Bengal depended on the answers to be given to certain basic questions which 
may be stated as follows- — 

(1) To which State was the City of Calcutta to bo assigned, or was it 

possible to adopt any method of dividing the City between the 

two States? 

(2) If the City of Calcutta must be assigned as a whole to one or other 

of tho States, what were its indispensable claims to the control 
of territory, such as all or part of the Nadia River system or the 
Kulti rivers upon which the life of Calcutta as a city and port 
depended ? 
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(8) Could the attraotiona of the Ganges-Padma-Madhumati river line 
displace the strong claimg of the heavy concentration of Muslim 
majorities in the districts of Jessore and Nadia without doing too 
groat a violence to the principle of our terms of reference? 

(4) Could the district of Khulna usefully be held by a State different 
from that which hold the district of Jessore? 


(6) Was it right to assign to Eastern Bengal the considerable block of 
non -Muslim majorities in the districts of Malda and Dinajpur? 

(6) Which State’s claim ought to prevail in respect of the Districts of 

Darjeeling and Jalpaiguri, in which tho Muslim population 
amounted to 2-42 per cent, of the whole in the case of Darjeeling, 
and to 28-08 per cent, of the whole in the case of Jolpajguri, but 
which constituted an area not in any natural sense contiguous to- 
anotber non-Muslim area of Bengal? 

(7) To which State should the Chittagong Hill Tracts be assigned, an 

area in which the Muslim population was only 8 per cent, of the 
whole, but which it was difficult to assign to a State different 
from that which controlled the district of Chittagong itself? 

9. After much discussion, my colleagues found that they were unable to 
arrive at an agreed view on any of these major issues. There were of course 
cons derable areas of the Province in the south-west and north-east and east, 
which provoked no controversy on cither side; but, in the absence of any re- 
conciliation on all main questions affecting the drawing of the boundary itself, 
my colleagues assented to the view at tho close of our discussions that I had 
no alternative but to proceed to give my own decision. 

10. This I now proceed to do: but I should like at the same time to express 
nty gratitude to my colleagues for their indispensable assistance in clarifying 
and discussing the difficult questions involved. The demarcation of Ihe boun- 
dary line is described in detail in the schedule which lorms Annexure A to 
this award, and in the map attached thereto, Annexure B, The map is an- 
nexed tor purposes of illustration, and if (here should be any divergence bet- 
ween tbo boundary ns described in Annexure A and as delineated on the map 
in Annexure B, the desorption in Annexure A is to prevail. 


11. I have done what 1 can in drawing the line to eliminate any avoidable 
cutting of railway communications and of river systems, wh ch arc of impor- 
tance to the life o' the province- but it is quite impossible to draw a boundary 
under our terms of reference w.thout causing some interruption of thig sort, 
and I can only express the hope that arrangements can be made and maintain- 
ed between the two States that will minimize the consequences of this inter- 
ruption as far as possible. 

CYRIL RADCL1PPE. 

New Delhi; 


The 12 th Auguat, 1947. 


THE SCHEDULE 
(See Annexurcs A and B) 

Annexure A 

1. A line shall be drawn along the boundary between the Thana of Phansi- 
dewo in fhe District of Darjoeling and the Thana Tetulia in the District of 
Jalpaiguri from the point where that boundary meets tho Province of Bihar 



THE GAZETTE OF INDIA EXTRAORDINARY, MAY 2 , 1950 53 

-and then along the boundary between the Thanus of Tetulia and Rajganj; the 
Thanas of Paclmgar and Rajganj, and the Thanas of Pnchagar and Jalpaiguri, 
and shall then continue along the northern cornei ot the Thana Debiganj to 
the boundary of the State ot Gooch-Behar. The District of DarjceLng and 
so turn I] of the District ot Jalpaiguri as lies north of this line shall belong to 
West Bengal, but the Thaua of Patgram arid any otlier portion of Jalpaiguri' 
District which lies to the east or south shall belong to East Bengal. 

2. A line shall then hi 1 drawn from the point where the bouridaty between 
the Thanas of Daripur and Raiganj m the District of Dinajpur meets the border 
of the Pro-wince of Bihar to the point -where the boundaiy between the Distrcts 
of 24 Purganflb and Khulna meets the Bay of Bengal. This hue shall follow 
the course indicated in the following paragraphs. So much of the Province of 
Bengal as lies to I he west of it shall belong to West Bongal, Subject to what 
has been provided in piaragraph 1 above with regard to the Districts of Dar- 
jeeling and Jalpaiguri, the remainder oi the Province of Bengal shall belong to 
East Bengal. 

3 The line shall run along the boundary between the follow ng Thanas 

Haripur and Baiganj; Haripur and Hemtnbnd; Haumnnkuil and Hcrntabad; 
Pirganj and Hemtabud, Pirganj and Kahganj, Bochaganj tmd Kalig'injj Biral 
and Kaliganj, Biral and Kushmnndi; Biral and Gangarampur, Dinajpur and 
Gaugarninjiur; Dinajpur and Kumnrganj , Chirirbandar and Kumargauj, Phul- 
hari and Ivumarganj; Phulbun and Balurghat. It shall terminate at the point 
where the boundaiy between Phulbnii and Balurghal tmccIr the north-south 
lin<> of the Bengal-Assarn Railway in the eastern comer of the Thana of Bulur- 
ghat The lino shall f urn down the western edge of the railway lands belong- 
ing to that railway and follow that edge until it meets the boundary between 
the Thanas of Balurghal and Punchbibi. 

4 From that point the line shall run along the boundary between the 
following Thanas: 

Balurglnit and Panrhbibi; Balurghat and Joypurhat; Balurghat and l)ham- 
airhat; Tapan and Dhamairhal : Topan and Pathnitala; Tapan and Pofsha; 
Bamuugola and Porsha; Habibpur and Porsha; JHnbibpur and Goinastapur ; 
Habibpur and Bholuhat; Malda and Bholahat; English Bazar and Bholahat; 
English Bazar and Shibganj, Kaliachak and Bhibganj; to the point where the 
boundary between the two lost mentioned thnnas meets the boundary between 
the districts of Malda and Muishidabad on tire river Ganges. 

5. The line shall then turn south-east down lha River Ganges along the 
boundary between Iho Districts of Malda and Murshidnbad, Rajshahi and 
Murshidabad; Rajshahi and Nadm ; to the jjoint m the north-western corner 
•of the District of Nadia -where the channel of the River Matha-bimga tabes off 
from the River Ganges. The Dudrit boundaries, and not the actual course of 
the River Ganges, shall constitute the boundary between East and West 
Bongal. 

6 From Ihe point on ihe Ilivir Ganges whpra the channel of the River 
Matluilbanga takes off, the line shall run along that channel to the northern 
most point where it meets the boundary between the TlnmtiR of Daulatpur and 
Karimpur The middle line of the main channel shall constitute the actual 
boundary. 

7 From this point the boundary between East and West Bongal shall run 
along the boundaries between the Thanas of Daulatpur and Karimpur; Gan- 
gani and Kamnpur; Meherpur and Karimpur; Meherpur and Tehatta ; Meher- 
pur and Ghapra; Domurhuda and Ghapra; Damurhuda and Krishnaganj , ( hua- 
dauga arid Krishnaganj; Jibnrmagar and Krishnaganj ; Jibannagar and GanB- 
khalij Molieshpur and Hanakhali; Meheshpur and Ranughat; Meheshpur and 
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Bongaon; Jhikurgacha and Bongaon , Bursa and Bongaon; Sarea and Gaighata; 
Gaighata and Kalaroa; to the point where the boundary between those thanas 
meets the boundary between the districts of IChuina and 24 Parganas. 

8. Tho hno shall then run southwards along the boundary between the Dis- 
tricts of Khulna and 24 Parganas, to the point where that boundary meetft 
the Bay of Bengal. 


To 


REPORT OE THE BENGAL BOUNDARY COMMISSION 
(SYLHET DISTRICT). 


His Exeelloncy the Governor General. 


1. I Lave the honour lo present the report of the Bengal Boundary Com 
mission relating to Sylhet District and the adjoining districts of Assam. By 
virtue of Section 3 of the Indian Independence Act, 1047, the decisions con- 
tained in this report become (he decision and award of the Comm.'ssum. 

2. The Bengal Boundary Commission was constituted as stated in my re- 
port dated the 12th of August, f047, with regard to the division of the Province 
of Bengal into East and Wcbt Bengal. Our terms of reference woro as fol- 
lows: — 

‘The Boundary Commission is instructed to demaracatc the boundaries- 
of the two parts of Bengal on flic basis of ascertaining tho con- 
tiguous majority areas of Muslims and non-Muslims, In doing 
so, it will also take into account other factors. 

In tho event o 7 the referendum in the District of Sylhet resulting in 
favour of amalgamation with Eastern Bengal, the Boundary Gom- 
m ssion will also demarcate the Muslim majority areas of Sylhet 
District and the contiguous Muslim majority areas of the adjoin- 
ing districts of Assam', 

8. After the conclusion of the procead'ngs relating to Bengal, the Com- 
mission invited the submission of memoranda and representations by parties 
interested in the Sylhet question, A number of such memoranda and re- 
presentations was roeeived. 

4. The Commission held open sittings at Calcutta on the 4th, 5ih and 6th 
days of August 1947, for the purpose of hearing arguments. The ma.n argu- 
ments wore conducted on tho one side by counsel on beha.f of the Govern- 
ment of East Bengal and the Provincial and District Muslim Leagues; and 
on the other side, by counsel on behalf of tho Government o£ the Province of 
Assam and the Absam Provinc'al Congress Committee and the Assam Pro- 
vincial Hindu Mahasabhu. 1 was not present in person at the open sittings 
as 1 was at, the time engaged in the proceedings of the Punjab Boundary Coro- 
m'ssion which were taking place simultaneously, but I was supplied with the 
daily record of the Sylliet proceedings and with all material submitted 'or the 
commission’s consideration. At the close of the open sittings, the momhers 
of the Commission entered inlo discussions with me as to the issues involved 
and the decisions to be conic io These discussions took place at Now Delhi. 

5. There was an Initial difference of opinion as to the scope of the reference 
entrusted to the Commission. Two of my colleagues took tho view that the 
Commission had been given authority to detach from Assam and to attach to 
East Bengal any Muslim majority areas of any part of Assam that muJd be 
described as contiguous lo East Bongal, since they construed the ” irds “the 
adjoining districts of Assam” as meaning any districts of Assam that ad- 
joined East Bengal. Tho other two of my colleagues took the view that the 
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Comm ssionh power of detaching areas from ARsam and transferring them to 
East Bengal was limited to the District of Sjlhct and contiguous Muslim 
majority areas (if any) of other districts of Assam thut adjoine< t_y ie 
difference of ojnnion was ref tit red to mo for my easting vote, mid 00 ' ie 

view thut the more limited construction of our forms of reference was the 
correct one and that the "adjoining districts of Assom did not ex ten f o o.ier 
districts of Assam than those that adjoined Rylhet. The Conirmssion aeeor 
dmgly proceeded with its work on this basis. 

0 It was argued before the Commission on behalf of the Government of 
East Bengal that on the true construe! on of our terms of reference and sec- 
tion 3 of the Indian Independence Act, 1041, the whole of the District of Rylhet 
at least must be transferred to East Bengal and the Commission had no option 
but !o act upon this assumption. All my colleagues agreed in i eject ng this 
aigurnont, and I concur m thoir view. 

7 We found some difficulty in making up our minds whether, under our 
terms of reference, we were to approach the Rylhet question m the same way 
as the question o f partitioning Bengal, since there wore some differences in the 
language employed But all my colleagues enme to the conclusion that we 
were intended lo divide the Sylhet and adjoining districts of Assam between 
East Bengal and the Province of Absain on the basis of contiguous majority 
areas of Muslims and non-Muslims, but taking into account othei factors I 
am g!ud to adopt this view. 

B. The members of the Commission were however unable to art ive at an 
agieed view as (o how (he boundary lines should be drawn, and after discussion 
of their differences, they invited me to give my decision. This I uow proceed 
to do. 

ft. In rnv view, the question is limited lo the districts of Rylhet and ('uchar, 
Slice of the other dmnets of Assam that can be said to adjoin Rylhet neither 
flic (biro Hills nor the Kliasi and Janitin Hills nor the Lushm Hills have any- 
thing approaching a Muslim majority of population in respect of which a claim 
could be made. 

10 Out of 35 ihanas in Rylhet, 8 have non-Muslim majorities, but of these 
eight, two — Sulla and Ajminganj (which is in any event divided almost evenly 
between Muslims arid non-Muslims) are entirely surrounded by preponilera- 
tmgiy Muslim areas, and must theioforo go wiih them to East Bengal. Tho 
other hiv thanas oomprispig a population of over 5,30,000 people stretch in a 
continuous line along part of the southern border of Sylhet District. They are 
divided between two sub-divisions, of which one. South Svlhei, comprising a 
population of over 5,15,000 people, has in tact a non-Muslim majority of some 
-10,000; while the other, Knrirngrmj, with ft population of over 5,08,000 people, 
has a Muslim majority that is a little larger. 

11 With regard to the District of Cachar, one. thana, Dailakandi, has a 
Musi m majority and is contiguous to the Muslim thanas of Undarpur and 
Kai’iniganj in the District nt Rvlhet. This thana forms, with the ihfl.nn of 
Katlicfcmra immediately to its south, the sub-division of Ilailakandi , and in the 
sub-division ns a whole Musi ms enjoy a verv small mnjoritv being 51 per 
cent, of the total population. I think that the dependence of Kallichara in 
Hailnknndi for normal communications makes it important that the area should 
be under one jurisdiction, and (hat the Muslims would have at any rule a 
strong presumptive claim for the Iransfer of the Rub-division of Hailakandi, 
comprising a populalion of 1,00,530, fiom the Brovince of Assam to the Pro- 
vince of East Bengal 

12. But a study of the mop shows, m my judgment, that, a division on 
these liues wou’d present problems of administration that might gravely affect 
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the future welfare and happiness of the whole District ot only would the 
six-non-Muslim thanas of Sylhet he completely divorced from the rest of Assam 
if the Mus im elniin to nuilukandi weie recognised, but they form a strip run- 
ning east anrl west whereas the natuial division of the land is north and south 
and they effect an awkward severance of the railway line through Sylhet, so 
that, for instance, the i unction for the lown of Sylhet itself, the capital of the 
district, would lie in Assam, not in East Bengal. 

13 In those circumstances T think that some exchange of territories must 
be effected _f a workable division is to result. Some of the non-Mus’im thanas 
must go to East Bengal and somo Muslim territory and Hailakandi must be 
retained by AsNitm Accoidmgly 1 decide and award as follows - — 

A line shall be drawn from the point whore the boundary between the 
Thanns of lhitbaikundi and Kulaum meets the frontier of Tripura State and 
•abal] run north along the boundary between those Thanas, then along the 
boundary between the Thanas of Paihiuknndi and Rarlckha, then along the 
boundary between Ihe Thanns of Karunganj and Bnrlckha, and then along the 
boundary between ihe Thanas ot Ear mgtmj and Rerun Bazar to the point 
where that boundary meets the liiver Kusivura The hne shall then turn 
to the east taking the River Eumyata as the boundary and run to the 
point where (hat liver meets the hounclftiy between the Districts of Sylhet and 
Cachur The centre line of the main slrcnm or channel shall constitute the 
boundary. So much of the District o* Sylhet as lies to tho west and north o 
this line shall be detached from the Province of Assam and transferred to the 
Province of East Bengal No othei pait of the Province of Assam shall he 
transferred. 

14. For purposes o 1 i lustration a map* marked A is attached on which the 
line is delineated. In the event o f any dive a pence between the line as. delinen 
ted on the map and us described in paragraph 13, Ihe written description is to 
prevail 

CYRIL RADCLIFEE” 


New Dbuii , 

The 1 Aiiffvut 1047. 

Certain disputes arose out of the interpretation of this report, genorallv 
known as the Radcliffe Award. 

By special agreement concluded on December 14lh, 1948, at the Inter-Do- 
minion Conference hold at New DelLf tho two Dominions agreed as follows for 
the settlement of these Disputes: — 

(1) “A Tribunal should be set up at as early a date as possible and not 
Inter than January 31 si, 1949, for the ad]udicution and final set- 
tlement of the following boundary d sputes arising out o 1 the 
interpretation of the Radcliffe Award and for demarcating the 
boundary accordingly - — 

(A) East-West Bengal dispmtes concerning — 

(i) the boundary between the d strict of Murshidabad (West Ben- 
gal) and the district of Rtijslmhi including the thanas of 
N awibgan] and Shibgaii] of pre-paitition Maldn d strict 
(East Benga 1 ), Rnd 

(n) that portion of the common boundary between the two Domi 
nions which l'cs between the point on the River Gunge* 


Nol attached. 
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where the channel of the River Mathabhanga takes off 
according to Sir Cyril Radcliffe’s award and the northernmost 
point where the channel meets the boundary between the 
thauas of Raulatpur and Karimpur according to that Award. 

( B) East Bengal-Assarn disputes concerning — 

(i) the J’atharia Hill Reserve Forest; and 
fiil the course of the Kusiyura River. 

(2) The Tribunal shall consist of three members as follows: — 

One member nominated by each of the two Dominions of India and 
Pakistan, sueh person being one who is holding or has held 
high judicial office and a Chairman who is holding or has he'd 
high judicial office and is acceptable to both Dominions. Tn 
tho event of disagreement between the members, the decision, 
of the Chairman shall bo final in all matters. The Tribunal 
shall report within three months from the date of its first 
sitting. 

(8) After the Tribunal has adjudicated upon (he disputes, tho bounda- 
ries shall he demarcated jointly by the experts of both Dominions. 
If thei’e is nny disagreement. between the experts regarding the 
actual demarcation of the boundary in xitu, such disagreement 
shall be referred to the Tribunal for dicision and tho boundary 
shall be demarcated finally in accordance with such decision. 

14) The Tribunal shall prescribe the procedure to he followed for adju- 
dicating upon the disputes as well ns for deciding the point or 
points of disagreement, if any arising from the demarcation of 
boundary. ” 

According to the agreement the cost of the Tribunal and of implementing 
the agreement conla ned in paragraphs (1), (2) and (8) above other than that 
of tho staff normally employed by the two Governments should he borne 
■equally by both Dominions. 

H 

Pursuant to section (2) of the said Agreement the Governments of the two 
Dominions nominated as members of the Tribunal, the Government of India 
The Hon’ble Chandrasekhara Aiyer. retired judge of the Madras High Court, 
■and the Government of Pakistan The Hon’ble M. Shahabuddin, judge of the 
Hgh Court at Dacca in East Bengal. The two High Contracting Partios no- 
minated as Chairman The Hon'ble Algot Baggc, foi trier member of the Su- 
preme Court of .Sweden. 

By Special agreements in November, 1949, between the Government of 
the two Dominions it was settled that tho Tribuna 1 thus composed should be 
■deemed to have been set up in terms of tho Delhi agreement of December 
14th, 1948, that the Tribunal should open its proceedings nt Calcutta and that 
it should sit part of the time at Calcutta and part of the time at Dacca, the 
Headquarters of the Tribunal being wherever it is sitting for the time being. 
It was also agreed that the sittings nt Calcutta and Dacca should be for ap- 
proximately equal poriods All arrangements for the sittings at Calcutta should 
he made by the Government of India and those for the sitting at Dacca by 
the Government oE Pak'stan. 

Cn December 3rd, 1049, the Tribunal held an informal meeting in the 
Great Eastern Hotel at Calcutta and, acting pursuant to the provisions of 
the Inter-Dominion Agreement of 1048, established the necessary rules for the 
procedure. It wag decided — 

(i) that the Tribunal would bo known ns “Tho Indo-Pukistojj Boundary- 
Disputes Tribunal ’ ’ ; 
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(i!) that the hearings e-onoeming East-West Bengal dispules should take 
place at Calcutta and the hearings concerning East Bengal-Assam- 
disputes should take place at Dacca; 

fin) that the hearings should be open to public, the Tribunal reserving 
to themselves the right to make exceptions to this rule, 

Civ) that the Tribunal should hear oral arguments by Counsel of each 
Party, in the- dispute concerning the boundary between the dis- 
trict of Murshidabad and (he district of Rajshahi, the Indian Go- 
vernment beginning and the Pakistan Government replying; in 
the d spute concerning the River Mathabhanga the Pakistan Go- 
vernment beginning and the Indian Government replying; in the 
dispute concerning the Patharia Hill Reserve Forest, the Indian 
Government beginning and the Pakistan Gove.rnmeut replying and 
in the dispute concerning the oouise of the River uia, the 

Pakistan Government beginning and the Indian Government re- 
plying ; 

(v) that Ihe prt,i i dure should he informal, and 

(vi) that the proceedings should be recorded by the Secretary-General 

appointed by the Tribunal, a full shorthand report being also 
made. 

The Tribunal appointed as Secretary-General to the Tribunal the lion Tie 
G. de Sydow, judge of the Court of Appeal at Stockholm. 

The hearing took place in the West Bengal legislative Assembly Buddings 
at Calcutta from December 5th until December 16th 1949, and in the Legis- 
lative Build ng at Dacca from January 4th until January 12th 1950. The 
Government of the Dominion of India «ns represenled by Sri S. M. Bose, 
Advocate - General , West Bengal, Dar-nt-Law, assisted by Messrs, M. N. 
Ghosh, Rar-at-Law, M. M. Sen, Bar-at-Law, K. Bagehi, Advocate and K. E. 
Sen. Pleader. The Government of th 0 Dominion of Pakistan was represented 
in Calcutta by Mr. W. \V. K. Page, K.C., Bar-at-L aw, assisted by Messrs. 
-^ n yy Q z Ali, Advocate General, East Bengal, and Meshbahudd n, Advocate, 
and in Dacca by Mr. Fayya/ Ali, assisted by Messrs Mansur Alum, Advocate, 
and Meshhahuddin, Advocate. 

Oral arguments were presented on behalf of the Oovcmm. ut nf In da by 
Sri S. M. Bose and mi behalf of the Government of Pakistan by OVTosBrs. Page 
and Ali. 

An official report oi th° oral proceedings was prepared by the Secretury- 
General to the Tribunal, Also a complete shorthand report of the hearings 
was made under the supervision of the Tr banal and the Parties. When clos- 
ing the hearings on January 12th 1950, the Chairman slated that the decisions 
of the Tribunal wou’d he delivered to the two Governments in writing within 
about one month’s time from thut date. 

ru 

The Tribunal having eare f ully considered the eases, oral arguments, docu- 
ments and maps presented hv cither side and finding a local 'nspoction in Dis- 
pute II unnecessary, makes the following decisions: 

DISPUTE I 

The dii put e concert’ ■ i he boundary between the district of Murshidabad ( West 
Bmga 1 ) and tin district of Rajshahi including the thaivas of Naivabganj 
and Shihganj of pre-partition Malda district ( East Bengal). 
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Mr Justice Chandrasekhara Aiyar opineB as follows: — 

(See Appendix l ,) 

The conclusion of Mr Justice Chandrasekhara Aivar is aw follows - — 

The d strict boundary on ihe date of the Award must bo ascertained and 
demarcated. If this is impossible, the midstream line of ihe river Ganges and 
the laud boundary will be demarcated within one year from the date of the 
publication of tins Award. 

Air. Justice Shahabuddin opines as follows — 

(Seo Appendix II . ) 

The conclusion of Mr. Justice Shahabuddin is as follows: — 

The construction nut bv Pakistan on the Award in connection w,th this 
dispute is correct and reasonable and the boundary in this area, except over 
the Bampur-Boalia Char is flexible and not rigid and the boundary line shall 
run along tbo course described in the Pakistan statement of the case, sub- 
ject only to such geographical variations us mav result from changes occur- 
ring in the course of ihe river Ganges. 

The Chairman opines as follows — - 

(Sec Appendix 111) 

The conclusion of the Chairman is as follows — 

In the area in dispute the district boundary line, consisting of the land 
boundary portion of the dihtrict boundary as shown on the map Annexnrc ‘B’ 
and us described in the Notification No 1041,'5-Jur , of 11-11-40, and the 
boundary following the course of the midstream of the main channel of the 
rivier Ganges as it was at the time of the Award given by Sir Cyril BudcliSe 
in h s Be port of August 12th, 1947, is the boundary between India und Pakis- 
tan to be demarcated on the site. 

If the demai cation of this line is found to be impossible, the boundary 
between Inch and Pakslnn m this area shall then he a line consisting of the 
land portion of the above mentioned boundary and oi the boundary following 
the course >4’ the luidstrmm of the main channel of the river Ganges as deter- 
mined on the date of demarcation and not as it was on the date of the Award. 
The demarcation of this line shall he made as soon as possible and at the 
latest within one year from the dale of the jmblioat-on of this decision. 

Having regard to the fact that the two Members have disagreed in their 
views and that the Chairman lias agreed w.th Mr Justice Chandrasekhara 
Aivnr, and giving effect therefore to the terms of section (2) of the Delhi 
Agieemcnt under which the view of the Chairman has to prevail, the Tribunal 
gives the following 

Decision 

In the area in dispute the district boundary line, consisting of th@ land 
boundary portion of the district boundary as shown on Ihe map Annexure 
‘B’ and as described n tho Notification No. 10419-Jiir., of 11-11-40, and the 
boundary following tho courso of the midbtream of the main channel of the 
river Ganges as it was at the time of the Award given by Sir Cyril Bad cliff e 
m hib Beport of August 12th, 1947, is the boundary between India and Pakis- 
tan to be demarcated on tho site. 

If the demarcation of this line is found to bo impossible, the boundary bet- 
ween India and Pakistan in this area shall then be a lino consisting of the 
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land portion ol the above mentioned boundary and of the boundary following 
the course of the midstream of the man channel of the river Ganges as de- 
termined on the date of demarcation and not as it was on the date of the 
Award. The demarcation of this line shall bo made as boon as possible and 
at the latest within one year from the data of the publication of this decision. 

DISPUTE II 

The dispute concerns that portion of the common boundary between the 
tuo Dominions which lies between the point on the river Ganges where the 
channel of the nver Mathabhanga tabes off according to Sip Cyril Bfldcliffe’a 
Award and the northernmost point where the channel meets the boundary bet- 
ween the thanas of Daulatpur and Karimpur according to that Award. 

Mr, Justice Chandrasekhara Aiyar opines as follows.— 


(Sse Appendix IV.) 

The conclusion of Mr. Justice Chandrasekhara Aiyar is us Hollows' 

■’a) Sir Cyril’s line in the Award map (Document No. 72) showing the 
Mathnbhanga river m red ink is to be adopted as the boundary. 

(b) If this is not possible, the river Mathnbhanga shall be taken as that 
which commences from the loop of the Gauges as found m the congregated air 
map (Document No. lfld) and the boundary shall be along the middle lme of 
tho main stream from the point of the said off-+nk“ m lb° no’-R'-mmost point 
where the line meets the boundary of tho thanas of Dnnlatpur and Karimpur; 
the off-take point of tho river as now demarcated shall he connected by a 
slioitfsl straight line with the point nearest to it on the midstream of the mnin 
chnnnael of the river Ganges The centre line shall be a rigid boundary and 
■demarcated accordingly as on the date of Sir Cyril’s Award or, if this _‘s found 
impossible, as on the date of this decis’on. 

Mr. Justice Shuhabuddin opines ns Hollows.— 

(See Appendix V.) 

The conclusion of Air. Just’ce Shuhabuddin is ns follows: — - 

The boundary line in this cnee is a fluid boundary and not a rigid one, and 
it shall run on wntor along the course described in the statement of the case 
■of Pakistan, subject only lo such geographical variations as may result from 
■changes occurring in the course of tho riter MnLhabhanga. 

The Chairman op'nes as follows- — 

(See Appendix VI.) 

The conclusion of the Chairman is os follows:— 

The boundary betweon India and Pakistan shall run along the middle line of 
the main channel of the river Mathnbhanga which takes off from the river 
Ganges in or close to the north-western corner of Lhi district of Nadia at a point 
west-south-west of the pobeo station and tho camping ground of the village of 
■Jalangi as they arc shown on the air photograph map of 1918, and then flows 
southwards to the northern most po nl of the boundary be! ween the thanas of 
Daulatpur and Karimpur, 

The point of the off-tako of the river Mathabhanga shall be connected by 
a straight and shortest lino with a point in the m dstream of the main channel 
of the river Ganges, th e said lalter point being ascertained as on the date of 
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the Award or if not possible as on the date of the demarcation of the boundary 
line in Dispute I. The said point so ascertained shall be tho south-eastern- 
most point of the boundary line in Dispute I, this point be ng a fixed pomt. 

Having regard to the fact that the Members have disagreed and that the 
Chairman has disagreed with both of them and giving effect, therefore, to the 
terms of section (2) of the Delhi Agreement, under which the view of the 
Chairman has to prevai 1 , the Tribunal gives tho following 

Decision 

The boundary between India and Pakistan shall run along the middle line 
of the main channel of tho river Mathabhanga which takes o3 from the river 
Ganges in or close to tho north-western comer of the district of Nadia at a 
point west-south-west of the police (station and the camping ground of the 
village of Jalsngi as they are shown on the air photograph map of 1948, and 
then flows southwards to tho northernmost point of the boundary between the 
thanas of Daulatpur and Karimpur. 

The point of the off-take of tho river Mathabhanga shall bo connected by 
a straight and shortest line with a point in the midstream of the main channel 
of the river Gauges, the said lutter point being ascerta'ned as on the date of 
tho Award or if not possible as on the date of the demarcation of tho boundary 
line in Dispute I. The said point so ascertained sha'l be the south-eastern- 
most point of the boundary line in Dispute I, this point being a fixed point. 

DISPUTE III 

1 ho dispute cone. e nis the Pnlhnria Hills Reserve Forest. 

Mr. Justice Chandrasekhara Aiyar opines as follows. 

(See Appendix VII). 

The conclusion oi Mr, Justice Chandrasekhara Aiyar is as follows:— 

The portion to the west of the forest boundary lino ftR drawn by Sir Cyril 
Ra.dc title, Document No. 184, arid shown in while in India's index map, Docu- 
ment No. 18!>, shall belong to East Bengal but the rest of the forest lying to 
the oast of the said line shall belong to Assum. 

Mr. Justice jdhahubuddin opines as follows:— 

(See Appendix VIII). 

Tho conclusion of Mr. Justice Shahabuddin is as follows:- — - 

The boundary line dolineatod on tho map of the Award accords with the 
description given in the Award, and that line shall bo the boundary lino in this 
area and the portion of the forest to the west of that line, i.e., the portion 
shown in white in the index map shall be awarded to East Bengal (Pakistan) 
and the portion to the east of the line, i.e ., the portion shown in blue in the 
index map to tho province of Assam (India). 

The Chairman opines as follows: — 

(See Appendix IX). 

The conclusion of the Chairman is as follows — 

The lino indicated in the map ‘A' attached to the Award is the boundary 
between Tndia and Pakistan. 
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Now, therefore, in viow of tho unanimous conclusions of the Chairman 
and the Members, tho Tribunal gives tho following: — 

DECISION 

The red line indicated in the map ‘A’ attached to the Award given by Sir 
Cyril Radcliffe in his Report of August lSRh, 1947, is the boundary between 
India and Pakistan, 


DISPUTE IV 

The dispute concerns the course of the Kusiyara river. 

Mr. Justice Chandrasekhara Aiyar opines as follows: — 

(B&e Appendix X). 

The conclusion of Mr. Justico Chandrasekhara Aiyar is as follows: — 

The line drawn by Sir Cyril Radcliffe from the north-western corner of 
the Patharia Hills Reserve Eorest up to tho point ‘B’ in the Award map 
(Document No. 842) is tho correct boundary line. 

The line BC in tho Award map is correctly shown as the Kusiyara river and 
will constitute the boundary between East Bengal and Assam. 

Mr, Justice Shahabuddin opines as follows: — 

(Bee Appendix XI). 

The conclusion of Mr. Justice Shahabuddin is as follows: — 

The boundary in this area shall run along the sourthern river, i.e., the river 
wrongly described as Sonai in tho Award map, from the point whoro the land 
boundary running from the south to tho north moots the said river, to the 
point from where that riier takes i!s waters through Noti Khal from the 
noithern river, i.e., the river named on the said map us Boglia, and thence 
along the latter river to the boundary between tho districts of Bylhet and 
Caohar. 

Tho Chairman opinos as follows; — 

(See Appendix XII). 


The conclusion of the Chairman is as follows: — 

l-’roTii the point where tho boundary between the thanas of Xarimganj and 
Beam Bazar meets ILie river described as the bonai river on the map A attached 
to the Award given by Bir Cyril Undeliffo in his Report of August 13th, 1947 
(Gobindapur) up to Iho point ma ked ‘B’ on the said map (Birasri) the red line 
indicated on the said map is the boundary between India and Pakistan. 

From the point ‘B’ the boundary between India and Pakistan shall turn 
to the east and follow the river which according to the srkI map runs to that 
point front the point 'O’ marked on the said map on tho boundary line between 
the districts of Bylhet and Caohar 

Having regard to the fact that the two Members have disagreed in their 
views and that the Chairman has ng end with Mr. Justice Chandrasekhara 
Aiyar, and giving effect, therefore, to the terms of section (2) of ihe Delhi 
Agreement under which the view of the Chairman has to prevail, the Tribunal 
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drives the following. 


DECISION 


From tiro pomt whom tt» f»»«W taSJ W 

i' + v a , 10 ; nt <h’ the boundary between India, and Pakistan shall lurn to 

siLw ? ? z: ^ 

die districts ol S.ylhel and Quotes. 

Done at DACCA in triplicate original, January mb, 1950. 

Algot Bayye. 

N. Chandrasekhara Aiyar. 

M. Shahabuddin. 


APPENDIX I 

OPINION OF THE HON'BLE ME. JUSTICE N. CHANDRASEKHARA^ 
AJYAE ON DISPUTE No. I 

Sir Cyril Raddiffe was appointed Chairman of what is known as the Bengal 
Boundary Commission constituted for dividing Bengal and Assam between the 
Dominions of India and Pakistan. The Commission consisted of two Hindu 
members and two Moslem mem hem, besides the Chairman. The members 
were unable to arrive at an agreed view on any of the majoi questions, and Sir 
Cyril ns Chairman was invited to pronounco his own decision, which by virtue 
oL Bed ion H of tlio Indian Independence Act, 1917, was to become the / v urd 
of the Commission as a whole. He did o o« the 12th of August 1947, and 
sent up a report to His Excellency t) G< vemor-General of India. 

2. It may be mentioned even at Dio oufmt that Sir Cyril Radcliffe did not 
attend the public sittings of ihe Commission arid did not hear the representations 
made on behalf of the contending parties. Ho did not make any local 
dissection. lie tells us m paragraph 5 of his report that he however made 
arrangement “to study daily the record of the proceedings and all material 
submitted for our consideration”. He discussed the issues with his colleagues. 

3. To his report are appended annexures A and B. The demarcation of the 
boundary line between East and West Bengal j a described in detail in annexure 
A The boundary lino is also shown in red in the map annexuro B, In 
pu nymph 10 of the report, Sir Cyril says, “The map is annexed for purposes 
ot illustration: and if there should be any divergence between the boundary as 
described in annexure A and as delineated in the inrip annexure B. the 'dee- 
erintiou in annexure A is to prevail”. 

4. India and Pakistan were not agreed, after this award, on the interpretation 
to bo placed on some parts or portions of if specifying the boundary line. So, 
nn agreement was reached between them at Delhi in December 1948, that a 
Tribunal should be set up for the adjudication and final settlement cf certain 
disputes arising out of the interpretation of the award and for demarc ding the 
boundaries accordingly. The present Tribunal has come into exist nee as n 
result of this Delhi agreement. 
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5. The disputes to bo decided by this Tribunal are relerred to in paragraph. 
2(A) and (B ) ol the Delhi agreement in the following terms 

“(A) East-West Bengal disputes concerning — 

(i) the bouudaiy between the district of Murshidabad (West Bengal)' anil 

the district ot Bajshahi including the thqnas of Nawabganj and 
Shibganj of pro- Partition Mali In district (East Bengal): and 

(ii) that portion of the common boundary between the two Dominions 

which lies between the point on the river Ganges where the 
channel ol the iver Mathabhanga takes oft according to Sir Cyril 
RadolifEe’s award and tho northernmost point where the channel 
meets the boundary between the thauas of Daulatpur and Xarim- 
pur according to that award. 

(B) East Bengal-Assam disputes concerning — 

(i) the Patharia Hill Bescrvo Forest; and 

(ii) the course of tho Kusiyara river. 

6. The Tribunal hold part of its sittings at Calcutta and another part at 
Dacca. At tho Calcutta sittings, tho disputes between East and West Bengal 
were heard and at the Dacca sittings those between East Bengal and Assam 
were heard. 

7. It is not improper on my part to do so, 1 must express deep gratitude 
to the Chairman, Herr Algot Bagge, Lord Justice of Sweden. He was a model 
of patience and kindness and conducted the proceedings of the Tribunal with 
dignity and in a spirit of sweet reasonableness. I must also express my thank- 
fulness to my colleague, Mr. Justice Shalmbuddin, for his unfailing courtesy 
and kindness The loading Counsel for India and Pakistan, Sir S. M. Bose 
(Advocate General of West Bengal) and Messrs. W. W. K. Page, K. C., and Faiz 
Ali (Advocate General of East Bengal) deserve praise for the lucidity and 
brevily of tboii arguments and the help they rendered to the Tribunal in finish- 
ing its labours within a comparatively short period. The Secretary-Gene al, 
Mr Sydow, and the Joint Secretaries, as well as the staff, were very helpful, 

8. Before proceeding to discuss tho points arising for decision, I may say 
a word about the map appended as tmnoxure B to Sir Cyril’s award. It is 
marked Document No. 72 in these proceedings and will be generally referred 
to as tho award map The endorsement on the map shows that map was 
compiled in tho Bengal Drawing Office in 1944. It is agreed between both 
parties that it was prepared on the basis of a Survey in the year 1915-10. 
Neither side is able to tell us how Sir Cyril got this map and from whom. There 
is not n iik h point however in harping on these deficiencies. As arbitrator, Sir 
Oy il used this map and drew the boundary line in it between East and Wost 
Bengal in red ink. We are bound by it, except in so far as there is any dis- 
crepancy or divergence between the boundary line as drawn in th e map and 
the line as specified in annexure A. in which event the latter has to prevail. 

9. Paragraphs 4 and 5 of annexure A run in these terms- — 

Paragraph (4). From that point, the line shall un along the boundary 
between the following Thanas : 

Balurghat and Panchbibi ; Balurghnt and Joypurhat; Balm-ghat and 
Dharnairhat; Tapan and Dhamairhat; Tapan and Patnitala ; 
Tup an and Toraha; Bumnngola and PorMm; TTobibpur and Porsha; 
Habibpur and Gomnstnpur; TTubibpur arid Bliolahut; Maid a and 
Bholahat; English Bazar arid Bholuhat; English Bazar and 
Shibganj; Kaliachnk and Shibganj ; to th 0 point where the boundary 
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between the two Inst monliontsd tinman meets the boundary 
between the il sfci eta ot Malda and Mmshidabud on the river 
Ganges. 

Pimigroph (5). The line shall then I urn south-east down the river Ganges 
along ihe boimd'uy between the district-, ol Malda rind Murshida- 
bail; Rajshuhi mid Mui diidubad , llnjsljuh and Nadia; to 
the ]>oin1 in tlie noith-w estern (orner of the district of Nadia where 
the channel oi the river Muthablianga takes otf tiom the liver 
Ganges. The distr.ct boundaries, and not the actual course of 
the river Ganges, shall constitute the boundary between East and 
West Bengal 

(The underlining is mine) 

10, These two paragraphs have given liso to the first dispute hetwi on the 
parties and the question is whether the boundary indicated or specified in para- 
graph 5 is a rigid and fixed line* as contended for India or whether it is a 
fluid line sh'ftiug with tho course ol Ihe nver Ganges from time to time, which 
was the contention ndsnnced on behalf ot Pakistan. The tiouble arises out 
of the fact that the boundary lino specified in paragraph 5 as dividing the 
districts ot itajshahi and Murs liidu bad, and the districts of lltqshtthi and Nadia 
ie along the course of r,he nver Ganget,, except in one part in which 1" shall 
refer later. 

11. Tn view of the very clear language used by Sir Cyril Rudc.liffe, it appears 
to me that the position taken up by Pakistan to the effect that the boundary 
ia a shifting or a fluid one, liable to change or alteration according as the river 
Ganges fluctuates or varies in it- course, is untenable. The length in dispute 
would he about 00 to 70 rnilos according io the scale specified in the map (1" 
being equal to S miles). I shall briefl v give my reasons for this conclusion 

12 We must piLsmne or assume I hat Sit Cu'il R'ldcliffe was in ful 1 po-sesvon 
of all ihe nnie ini-, to emi 1 hi him to pronoune < the report. In lact, lie 
says so. Therefore, we mud i >lu> il that he had before him the several 
nolifleationb and sl-o map, died oi by either sole p nng fli - thou and district 
boundaries ol vatious localities l r c was nl c o aw ire of tlm fact that m this 
particular poition the boundary line rail along itic livct Ganges. Express 
reference is made to this fact in the opening sentence of paragraph f> “ r l'hc line 
shall then turn south-east down tho liver Ganges”. With all tin's knowledge, 
if Sir Gyril Radcliffe still said at tho ond of the paragraph that ‘‘The district 
boundaries arid not the actual cmirne of tlu river Ganges shall constitute the 
boundary between East and West Bengal”, ha could have meant only one 
thing He definitely intended to rule out a fin'd boundurv and to have a fixed 
or rigid boundary between the two Slates Surely, Sir Gvril could have slid, 
if Pakistan’s contention is right that the l.ne shall then turn south-east down 
the river Ganges and go along its course ‘‘to the point in the north-western 
corner of the district Nadia”. To accept the argument of Pakistan would ha 
not only to neutralise the final sentence in the paragraph but to ignore it 
altogether. I am not prepared to hold that the last sentence in paiagrapb 5 
is morely tautological, as Mr Page had to contend it waB. 

IS. Mr, Page referred in the course of his argument to the principle 
of international law thof where a navigable river is a boundary between two 
sovereign Stales, Ihe line of the midstream is regarded ns the dividing line. 
The question before us however is whether it govern-, us in the present case 
whether its application lias been excluded by Sir Ovrd P.ndcdifie. It is 
hardly necessary to point out that the doctrine applies only where there is no 
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specific o mcpiess ogrtemenl 1 elaweri the paitus, .rail them is nothing elaa 
to tij contnny. It is open to the a o Spates to vn>j it and ii • ve u dilieunt 
boi idatj it they so choose h hr i >k on Jnt.i naliorrtu law (Thud edit' on- — i 
1648), Mr. Fenwick says at page dl.) - 

‘In sonic Fuiopcan treaties, an effort has been made to give a gi eater 
degree of stability io nver bcjundaiy-lines by locdiug ilie thalweg 
definitely by means ot fixed points which were io> constitute 
permanent lundmfttks lot the future. Jn the Treaty ot \ ersaillea 
ot 1919, provision w is made that the principal channel of navi- 
gable rivers should be the dividing line; bub it w As Lurther 
piovidtd that it should bo left to the several boundary com- 
jru'-sioneia appointed by the Treaty to determine whether the 
boundaiy-line should follow subsequent changes of tlie channel or 
should be d e limb ly fixed by the positio i ot the channel at the 
time ’ *. 

id. Instances have been rcferied to in the lead mg text-books where Bpeoiflo 
agreements between tho States have deviated from the thalweg rule. 

15 Several notifications we e teferrod to on the side of Pakistan to reinforce 
the argument tint llio itndstrc ini or the flowmg stream of the Ganges oi the 
Pudma or some other nvei was iLftrrod to n 5 the boundary between districts 
or nibdiv.sions Fioin this a one it does not follow that tho district 
bo lindanes, where flux happen u> vomcidc m whole o nr prut with the couise 
ot a nver must h ( unomi m l.'om <>f the miild’o stream oi main stream 
theo 1 ', 'ihore mull' be vibe ilcmiu- for lioidmg on to the d'sMlct boundaries 
despite a iifttinal boundary like a aver Sir Cyril B id cliff e undoubtedly 
knsvv the principle oi international law He presumably knew of the notifica- 
tions const tiding uvers ns boundin' -“s m some eases. But still he took 
caie to mv m his awaul that the deduct boundaries and not the course of the 
liver shall constitute the dividing line. 

16 Up to the northern point whe e the boundaiy between Kaliachak and 
rihihguni Than as meets the b mndury between the d si Bets of Malta and 
lVlursii dubad on tlm nvn 'lunges, the river rims oritu-dy in the In ban 
Doiriii i on Horn below the ] nuiL on tlie aver (laughs where the channel oE 
tlie 1 1 v ci Matlmbhuno i tnko> oh- vbth itlcried to m [ iragraph 6 it the 
awaul -the rivu < hingi s ,s ■ !v m the Pakistan trydo y of East Hengal. 
The d sputo is only as leymE in i)omdcii\ line between the said tv o points, 
wlui'h m u coinpauitivTl v small si cli h of 60 to 70 miles as stated ulm ulv. 

17 Tt would be seen itoin the Distnot map of Baphalii (Document 77) and 
the notification of the bounda ics oi the Distrii l as found at page 187 of India’s 
document (Doct. 67) and pnge 14 of PakiGan’t, documents (Doot, Xo. 105) 
(the relevant passage is at p i,a s 189 and 26 respectively) that the boundary 
line specified by Sir Cvnl BadclilTe in paragraph 5 consists in part of a land 
boundiry, i.P., miming over or through a char area thrown up by the Ganges 
in tin ( ours° of its erratic flow. It is conceded by Pakistan in parag aph 5 
of its case that this is u land boundaiy The words used are “excepting in tke- 
char arta in the river Ganges opoo’' L c the Eajshuhi town where the boundary 
line runs over laud". This land boundary is clearly delineatod hi the district 
map m Eajshuhi filed by India It is incorpo ated so to say and forms part 
and parcel of the boundary Imt specified by Sir Oyiil EadcliSe 

18 If we favour the construction placed by Pakistan and hold that Sir Cyril 
had in his mind a fluid line along the middle stream of the river Ganges aa 
the boundary to demarcate f lie two sovereign States, we shall be face to ftflRT 
with the position that if and when the river Ganges changes its course, as it 
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well lMglit at any time, having rega cl to its extreme waywardness or 
eceeiitiii :ly , thebuimiuiy \ij ol ionise have to change with the river 
acorn d ny to the i,um iple oi mUi national lavv, aiitl we may probably get dis- 
connected iioiLi tile laud bouudaiy m ilie char urea at one or both ends. V.hut 
is to happen then, unless we lesort to “omo unauthorised ptoeess of joining 
the two char ends to the nearest points ot tko m.ddie stream of the Ganges 
in its new or altered r-ouise, as indicated by Mr. Page in the two oil-painting 
sketches prepared and filed by Inm (Doots. 105 and 166)? In such an event, 
we may have to abandon the land boundary altogether. But can we do so? 
Obviously not. 

19. It would be seen from the papers produced on behalf of and relied on 
by Pakistan beioie the Boundary Commission (Docts. 119 and 120) that there 
was an acute controversy over th u Rampur-Boalia area to the south of the 
Rujshahi town. This is the char area, if we may roughly call it so. Is there 
anything unreasonable in thinking that Sir Cyril wanted to put an end to this 
fight about this area in particular once and for all by specifying the district) 
boundaries and eliminating in express words the rive ■ course as a boundary 
so that the future of that area need not depend upon the whims and fancies 
nr the fickleniindedness of the river? 

20. Regard must also be had to the use of the word “actual” in the sentence 
"and not the actual com so of the river Ganges”. It he had merely said, 
“the course of the river Ganges”, two results would have followed; one is that 
i doubt Tnighl well have amen whethn be was not thinking of the possible, 
poll nlinl or future course ot the liver in the progress of time; another is that 
(he char area, a portion ol which he was now giving to India on the basis 
of the dislriot bounduiy line, m'ght cease to betong to Tndia if the river changes 
its course; and he probably wanted to avoid this. 

21. If is perfeol ly obvious that as regarls the char stretch of territory in 
and a ound Rampur-Boalia, there is no room for any controversy. The river 
Ganges does not there flow' between two States. If lies entirely within Indian 
territory; Pakistan has no claim to the river here; and, therefore, there is no 
scope for the application of any international law or for any theory about the 
main si ream of a flowing river being the boundary. Faced with this difficulty, 
M . Page, the leading (’ounsul for Pakistan, whose services ceased to he avail- 
able for that Dominion lor ie iso is which are unnecessary to go into ot present 
but which are found in a iatl\ei cvlm ordinary petition tiled on the side of 
Pakistan by its learned Advocate Gen< nil Mr. Faiz All, had to- resort to a 
rather inscrutable theoiy of 'onncol.ng the char ends with the midstream 
points of the changed course of the Gauges along the shortest line or lines. 

22. We have lit tlo to do with the reasons winch might have led Sir Cyril 
to adopt this particular line of division. It is possible that the fight over the 
Itampur area might have influenced him. It is equally possiblo that having 
regard to the fact Ihat ha was here having only a small stretch of boundary, 
ha did not want complicated questions of in Ici-national lavv to arise based on 
assertions and counter-assertions, on the part of the two sovereign States (who 
were by no means friendly) about the future changes in the course of such a 
forceful and wayward river, which could he settled only by treaty or war, and 
jot by icsort to onv courts of law. When the two parts of a territory or area 
belong to one sovereign State, the boundary line could be changed by appropriate 
oiders in the shape of notifications or otherwise whenever it is found 
necessary owing to the boundary river altering its course. But no such change 
could be effected when the areas belong to different countries, unless tboy choose 
to agree on a particular lino of action. It is not at all surprising, there- 
fore, that Sir Cyril took care to say that the district boundaries and not tha 
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actunl course oi tho river Ganges Jr all constitute the boundary between East 
aud West Bengal. 

20. The oven id j. ng pu pose or object of Iho division must bo borne in mind 
in construing Die uviartl. The idea was to bring into existence two independent 
Sovereign States which would have nothing more to do with each other except 
as the result of treaty or agictllient or adjustment. The, interpretation o£ 
the boundary on the basis of a fluid hue would definitely frustrate this idea if 
the rivei changes its course. Pakistan teuitory might become Indian territory 
and vice versa, and pockets might be created m each State of what must be 
regarded as foreign territory. Dow is the government to be carried on of such' 
areas? What is to happen to the administration, and what would bo tho 
method of approach to tho pockets situated in the centre of one State surround- 
ed on all bides bv an area belonging to an alien State? Surely, a person of the 
eminence and expetience of Sir Cyril liadcliflc must have envisaged all these 
difflcultieb and made up his mind to provide tor definite and indexible 
boundaries. It is true that inconveniences may crop up as regards navigation 
and exchange of commerce, but such inconveniences will have (o be faced by 
both the States; and if they are so minded as not to come hr any agreement 
or treaty but desire to continue their hostilities or antagonistic propensities to 
the bitte end, ihey must suffer. The r'gid boundary would probably bring the 
two States nearer ouch other Ilian it would he otherwise; necessity will compel 
them to find a solution and come to an agreement about the user of the waters 
for purposes of navigation on the side of the other State. To me it appeal’s 
that having regard to the primary object in view, iho governing purpose, if we 
may use buch an expression, tho fluid line theory based on tho principle of 
inte national law must be ruled mil altogether in the present case and also as 
regards Die Mathabhanga river to be dealt with presently under D'spute No. 1],, 

24. Further, though if is thooretioallv possible to conceive of a boundary 
which is fixed in portions and flexible m other portions, yri when the btretch 
of boundary ii found lo be inh v-qui uni with land moil-, hem and t Dei e, it 
would he ext eniely men iv n' 1 nfi j 1 no' mpo'-'bD to work the bounWiy on 
the basis suggested by Pakistan. \s mill' i to 1 aboidy, Dior i is every possibility 
of tho land urea getting dotrx had ftom (bo middle stream l no if the river 
chooses to become erratic it any pirlieuiai pari or over a particular stretch, 
and the areas, though they belong to Pakistan or India acco ding to the division, 
may suddenly come to belong to Die oth-r sovereign State, under a totally 
different set-up-political, economic tud social. As I have pointed out already 
in the earlier portions of this opinion, matters -would be quite different if the 
question arose as between two provinces under the same Government, or 
between two States not totally independent of each other, but owing adherence 
or allegiance to a central authority, and subject to the jurisdiction of a ft de al 
or supreme court, which could decide questions arising between tho two States 
as if they were between two individuals. 

25. If the middle stream of the r'ver Ganges is the boundary, then ex- 
hypothesi, there can be no disruption of the line at any lime. As the river 
changes, the middle stream line will change and with it the boundary, There 
can be no break in Iho boundary— no abrupt o dispointed or disconnected ends. 

26 So, on any given date, the boundary can be demarcated by joining the 
two ends 'of the middle stream— be the line straight or curved or wavy. This 
can be easily illustrated by simple pencil sketches, 

27 Let us suppose that AB are flexible points whose connecting line 
divides two districts. If the districts have to he divided off from each other, 
all that lias to be done is to draw a line between AB on the date of division. 
The flexibility of Die two points has nothing t,o do with tho possibility of actual 
division on a' particular date by joinder of these two points. 
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28 M hat did Si- Cyi'il say? Hero, nvnm, let us take that AB is the 
Iwtrict 1 oundary lmt — A and T1 bring flexible on that date. He sa.d that the 
said line — as it could be not mi!' envisaged but also demarcated on the .date 
of the round — shall divide the I wo Stales. There is nothing to prevent two 
flexible po.nts being convert! d into rigid points at a division. He went further 
and wnd “the actual course of the rivei’’ will not be the boundary, When he 
used those words he must have had in his mind the shifting nature of the river 
and probably lid not want that tho district boundary lino as it may come into 
existence at any future dato owing to the river altering its course should be 
taken to bo ihe dividing line. Obviously lie was thinking of putting an end 
to future trouble by making the district boundary line as it could be fixed or 
settled or determined on that date ns the boundary. It be did not add the 
said words, doubts might well have ar'sen to the effect that as the district 
boundary lino runs alone the midstream of the river, flexibility will continue 
as regards the boundary. IIo wnnted to avoid this and so took care to use 
express language to silence any doubts and put an end to argumouts based on 
inference or implication, 

29. Let me paraphrase Sir Cyril's sentence. “The district boundaries’’, 
i.e., the midstream of the river (as it exists today) and “not the actual course 
of the river”, i.e., the midstream which -dull fluctuate from time to time (if 
the course of the river is taken as the boundary), shall divide the two States. 
In other words, he wanted to have a permanent boundary, not a shifting one. 

30. Sir Cyril must have definitely intended that the two States should be 
left in no uncertainly about their boundary line and that what w&s flexible till 
then — and no harm or trouble could arise out of such fluidity of boundary when 
wo had only one Stale and one rule — should become rigid of permanent ns be 
bad to deal with two Stales whose territorial limits had io be ascertained and 
settled without possibility of future wrangle. 

31 The vei v Delhi agreement under which the Tribunal is constituted 
contemplates elaborate demarcation opernlions in connection with Ihe boundary 
line (o be conducted by experts of both Ihe Stales What is them to demarcate, 
it the bonnd.irv is a fluid one liable to change or alleration at any momcni? Is 
all ihe trouble to be taken only io asceitain what the boundary is oh a 
particular date, knowing full well that it may not be the boundary tho next 
day? Surveys of the river, cad a si nil or otherwise, will then be a futile 
endeavour; and topogiaphical maps prepared -it elaborate expense and cost by 
means of aerial photographs have to be Ihrown aside every time the river 
changes. It is very difficult to see Ihe purpose behind so much trouble or the 
usefulness of such undertakings, if Sir Cyril intended a fluid boundary. 

32. Finally, arises the question on what basis we are now to determine and 
demarcate the rigid boundary line. Are we to take the notification line of 
1940 based on the survey of 1015-16, or are wo to go by what the line was on 
the dato of the award (August 1947), or can we say that (he boundary should 
be flxeo as ou the present date? Tho first alternative is out of the question 
at this distance of time. Tt is possible that the district boundary on the data 
of the award can be ascertained and demarcated; and if this assumption is 
correct, this is the next alternative. If, however, even this is not possible, the 
only other practical solution will be to demarcate tho boundary lino, i.e., the 
mid-stream line of (he Oanges and the land boundary within a particular pe iod 
to be fixed — let us say, as soon as possible within one year from the date of 
the publication of thp award. The line has to bo demarcated as contemplated 
in paragraph 8, sub-clause (3) of the Delhi agreamont. 

N. Chandrasekhara Aiyar. 
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APPENDIX II 

Opinion of ihe Hon’bif. Mu. Jusiice Shahabuddin on Dispute No 1 

This disputo relates to the boundary between the two Dominions from the 
point on the river Ganges where the boundary between the thanas of Kuhachak 
and Shibganj meets the boundary between tbo districts of Mnlda and Mur- 
ehidabad to tko point in the north-western corner of tbo district of Nadia where 
the channel of the river Mathahhonga takes oft from the river Ganges. The 
boundary between these two points or described in the concluding portion of 
paragraph 4 and in paragraph 5 of An nexure A to Sir Crril Radeliffo’s Bengal 
award runs down the river Ganges along the boundary luinie > the distruts of 
Mald.i and Murshidabad, Itajshnhi and Murahidabad and Rnjbhahi and Nadia 
The boundary betweon these districts according to the relevant notifications 
was the midstream of the river Ganges except across Rampnr-Boalia char 
where the boundary runs on land This description in followed by the sentence 
on the interpretation of which the decision in this case rests, and that aentenco is 
“'The District Boundaiies, and not the actual course of the river Ganges, shall 
constitute the boundary between East and West Bengal”. 

The oaae for India is to the following effect. The words “and not the actual 
Course ot the liver Ganges” mean (hat the river should not bo the boundary. 
Had those worls not occurred m the award different considerations might have 
arisen, but these words dearly indicate that Sir Cyril ignored the river 
altogether because he knew if might shift its course. He theioforo laid down 
a fiied lino which ho delineated on the map, and that is the line of demarcation 
to bo worked out on the site. 

Batistan's case, on the other hand, is that the correct interpretation of the 
second seiii ence in paragraph 5 of Annexure A is that the district boundaries 
i.el the midstream ot the river Ganges for the time being except across the 
Bampur-Bouliu char, as distinguished from the factual existing course of the 
river at the date of the award, shall be the boundary. This boundary was not 
intended to be a fixed unalterable boundary. It is a river boundary subject to 
vatintic ’ r lesulting from change 1 - in its course The woids ‘‘and not the actual 
course” worn used because Kir C-yiil hnd decided to retain tbo fixed land bound- 
ary acioRS the Rarripur-Bonlia char and also because he was not aware ot Ihe 
then existing course of the river Ganges, the map before him being one based 
on the survey of the rivci made as far back as 1015-10 The map is only an 
illustration and being divergent from the description in tbo awaid, the latler 
should prevail. 

In oid-*r to decide which of the inteipietalions is correct it is necessary to 
determine what the expression “Diiliict Boundaries” in the sentence in 
questioi was in I ended to mean. Hound Mini of districts are declared by notifi- 
cations issued under Act IV of 1864 The relevant notifications prior to 1917 
were of 1875 in wlihh the lounkuy between the districts with which wo ire 
concerned was defined as the flowing stream of the Gangos, or river Ganges. 
Aflor 1915 16 sui>e\, when maps had to be prepared, tbo question arose 
whether the notifications should be interpreted according to the oxi-ilng posi- 
tion of the river ,,r according to the position it occupied when those notifications 
were made and if the former whether fresh noti heal ions were nc< esmry. The 
Government decided that maps should be prepared on the supposition that 
“the centre of the sfieam which for the time being is the main stream’ of the 
Ganges is die bound ny and Unit no fresh dish at notifications were necessary. 
(Documents 107, 125, and 108) KuIrequentJy a district not itii at ion, regarding 
the boundaries of Rnishahi distiiit was issued in 1940 and a similar notifica- 
tion about the boundaries of Mnlda district was issued in 3942, but these were 
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cot issuod on net omit of any change in the course of flic river. (Documents 
Nos. 105 and 106). They were issued in respect of changes in tho land 
boundary only. In both iheso notifications it is stated that the village 
boundaries mentioned therein were the boundaries as demarcated at the 
survey operations, that bad taken place long before the notifications; but no 
such statement is mado therein regarding the liver boundary, which is refeired 
to as “the nmlsti earn of the river Ganges’’ in tl e case of ’Rajshuhi district and 
"tho midstream of the main channel of the flanges or Padma river” in thp ease 
of Malda district, and not as the midstream of the year of the Survey. These 
notifications were therefore hamd on tin- Cadastral Survoy only in respect of 
the land boundaries and not in respect of the river boundary. From the above 
documents it is clear that the midstream when declared to bo the boundary 
between districts moans the midstream tor the time being i.c the midstream 
wherever it mnv lie whenever the question arises, and that no fresh notification 
is necessary when the midstream changes, ns the midstream even after the 
change would still continue to be the district boundary, and that it is only when 
there is n change in the land boundaries of the district that n fresh nntifieni ion 
is necessary 

hi respi ut of other rivers which divided the districts o[ Myrnensingh and 
Pabna in one case and Jc^sore and Khubm in another case the same principle 
was stated by (lie East Bengal and Assam Governments in Document No. 106 
and by the Government of India in Document No 114. 

Sir Cyril, when he decided to adopt the district boundaries, must have 
known that the district boundary in question was the midstream wherever it 
may be whenever tbc question arises, except across the Rampur-BoRlia char. 
When he made the district boundary, tho boundary, be could not have meant 
by the words "and not the actual course of the river” that the river should not 
be the boundary, for, if in the sentence in question, for the words "district 
boundary” the meaning of that expression stated above is substituted and the 
words "and not the actual course of the river" are taken to exclude the river 
altogether as boundary, the sentence does not make sense. The words "and 
not ths actual course of the river” were evidently used to emphasise that the 
land boundary ncrost Rnmpur-Bo'ilhi char should be mnuit fined ns against tin 
river line in this area. Them words therefore mean that wherever the district 
boundary is not the actual course of the river, the district boundary 
should be followed and not the actual course of the river. The 
district boundary itself no doubt recognised the land boundary across the 
char, but emphasis had to be laid on it owing to the keen controversy about the 
char before the Radoliffe Commiss'on 

Thoro is no ipason to think that Sir Cyril was averse to making the river a 
boundary It is clear from the language of pamgiaph 6 of thp Anncxurc V that 
Sir Cyril uit'nrlel the river Mathiblmi.ga t< be a boundary. In paragraph P ol 
the snmo Annexurc ho mode the dish it t boundary the boundary between 
Khulna and 24 Parganns, although tor about 50 to Go mile< the liver formed 
part of that boundary. Tn tho Svlbef award he made the liver Kusiyarn a 
boundary between East Bengal ; lid A sain Paragraph 11 of his Penpal 
award indicates that he fully ic-ilfled the importance of livers to the life of 
provinces. Extracts from arguments advanced before the Radoliffe Commis- 
sion show that the parties concerned preferred a river boundary and in fact 
pres'ed for it. Navi cable rivers are of considerable importance and they cons- 
titute boundary s between indenendent s1.ife r and nrp also recognised as good 
boundaries under the Internal ional Law To people of both the Do-mirons 
living in tb" tV Griefs on both sides of the river Ganges, ihe river is ot great 
imporiance. Sir Cyril must have kept this in view while determining the 
boundary line. In clause 2 of paragraph 8 of his award he set for himself the 
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quotation whether the attractions ot Padma-Madhamati _ river line displaced 
the strong claims of the heavy i onoentrations of Muslim majorities in the 
district-, of Jesaoi e and Nadia. Tie did not decide on a river boundary m that 
area as the other consideration was tar weightier. But in the area with which 
we are concerned in this case thoie v eio no such considerations that could out- 
weigh the advantages of a river boundiuy. 

On the other hand, Sir Cyril must liaic considered it necessary and advant- 
ageous to both parties to have a tlovble boundary in this area. He gave Mur- 
shidabad to West Bengal, although it was a predominantly Muslim tuea, 
became he took the view that d was c-scntial for the life of Calcutta that 
West Bengal alone should have control over the territory in which Bhagirathi 
and its tributaries take off from the Ganges (laving done that, he could not 
have intended the boundary between East and West Bengal in this area to be 
rigid for, if the Ganges were to flow into Pakistan in the region where the 
Bhagirathi and its tributaries take off. West Bengal would cease to have 
control over the head waters of these rivers. 

That Bhagirathi and other rivers have been taking off from the Ganges even 
when it changed its course is seen from the last map in Document No. 186. 
Even if it so happens that when the Ganges changes its course the Bhagirathi 
and other rivers do not tako off from the Ganges, still, West Bengal, if tha 
boundary is flexible, cun through canals secure sufficient supply of water to 
save the" Bhagirathi and its tributaries from drying up. 

Tq is true that when the river changes its course people living in the neigh- 
bourhood are inconvenienced, but this disadvantage pales into insignificance 
when the disadvantages of n fixed boundary are taken into consideration, The 
Ganges is an erratic nvcr and when it shifts its course ii does not do so uniformly 
in one dncclion, bub flows zigwng with the result that if Ihe boundary line is a 
fixed one (he uver will be flowing in ‘•mne its portions on the Pakistan side of 
tlw Jin-i and in some on the Indian side This would raise serious difficulties 
for the passfngeis and goods ol both the sirffes not at one but al bcv'cral places. 
Sir Cyril o< uld not have tinted to late notice of this important fact. If how- 
ever lie him tLic idea of fixing j rigid boundary lie would in my opinion havo 
definitely aid that ihe line be was (hawing would be a rigid lino. If he had 
been averse to a rivei boundiuy be would not have made about ten miles of the 
river Mathubhungn (lie boundary in (he second dispute or about 60 miles of 
the rivei a pint of the boundary be) ween Illiulna and 24 I’urganas or the 
river Knsiyan the boundaiy in paragraph 18 of (he Rylhet Award 

I am tlie’cfme of the opmic n bhal the words “and not actual course of the 
river Ganges” were used, ns nhendy stated, only to cmphabiNc that the land 
boundary icios? the char should nob be disturbed and not to indicate a rigid 
boundary. 

As for delineation on the map, Sir Cyril has made it clear in paragraph 10 of 
hri award that the- map was intended as an illustration and that, if there be any 
divergence between the description in Annexure A and the map, the former 
shall prevail. The map which was used by Sir Cyril was based on the Survey 
of 1915-16 Sir Kyi il must have known that it did not represent the actual 
slati of the river on the dato of the award. Tho language in whkh he had des- 
cribed tho boundary line in paragraphs 4, fi and 6 of Annexuro A, (for example 
“the point where the boundary between the last mentioned thanas meets the 
boundary between the districts of Malda and Murshidabad on the River 
Ganges "; “the line shall then f urn south-east down the River' Ganges. ” ; “to 

thw P° iut wher e the chanucl of River Mffihabhanga takes otflrornTho River 

Ganges"; and “where the channel of River Mathabhongn takes 'ofTSTTEe 
northernmost point where it meets the boundary between the thanas of 
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Daulaipur and Kanmpiir ’) ( udi liming is mine) deafly indicates that Sir 

Cyul vai k ieimif to the pwitioii (1 the tyver on (be date ot the awaid and 
then after and not to the mi 1st ream ul my d iht past yens much less t> the 
n id'-lioain ct the s nicy ol 1915 10 r lho tiligiam ot il c fume Minister of 
In hi to the Pi uric Mini (ei ol Pal 1 st m (Document No 121) with regard to 
th s vuy homidaiv slates that ‘ since mips were last nude them bav< been 
oonsi lei able changes m the position ot riveis It is ess< ntial therefoie to 
prepare a piopor topographical map of country throe or four miles wide across 
the boundary Aftei the map has been prepand dcmucation ot boundaiy on 
the ground arid marking of the boundaiy on map will be easy ’ In Ihe joint 
proposals of Ruricvoi Genet d of India and Diicctoi Genual of Surveys, Pakis- 
tan (Document No 128) it is stated that “ the existing maps (including those 
which have evidcntlv been used m defining the boundary foi the Hadcliffe 
Award) aro inaccurate and out of d »te Tt is theiefore conmdercd that any 
attempt to reach agreement as to the proper course of thp boundary with the 
aid of these maps alone is almost, certain to result in failure, since there are 
bound to be discrepancies between individual maps and between the maps and 
the ground ” In the circumstances delineation in Annexure B has to be 
■considered as divergent from the description in Annexure A and cannot be 
.relied on for the puiposes of demarcation 

It was contended by the Learned Counsel for India that if the boundary be 
made flexible there might be difficulties in connecting the extremities of the 
land boundary on Rnmpur-Boalia char with the midstream on either side. But 
as explained by the Learned Counsel for Pakistan, cither end of the land 
boundary can always be connected with the mid-stream wherever it may be 
and in case the river takes a sudden turn and leaves its bed the principle of 
avul-ioi would apply The Ganges however Ins not been known to tako such 
sudden an 1 violent turns In an V c ise the land bound uy has to be connected 
with the rrud'-lieam even il the entire loundaiv m this atea is considered to be 
rigid, because the fixation if a rigid bourulaiv should be made only with refer- 
ence to the position of the trei on the date of tile nwud and if for any reason 
that ib no! possible ot comeuent with reference to tlu position of the nvor at 
the present d ly llie position ot tlu tivei at 'lie tmir ol Pill 1 f > suivtv some 
thirty vcais hack cannot be liken iv- tin hi is foi fkir ueatiin noi is the 
adojlnn or such a c ursc procurable or just uid tcasomble In the case of a 
flexiblo boundaiy the eotu)s , ctm n lines in this pait ol the nvii v < uld no doubt 
have to be icadpifdfd whonevei the milsticiiri ( b nges but when once the 
initial c onuectio 1 ) is made and the pillars \ie planted, which hue to be done nr 
any case, readjustment m e i c the uver ilmnges would not bo difficult 

I am therefore cleirly of the opinion that the com (motion pH by Pakistan 
on the award m connection with this dispute is correct and reasonable, that the 
boundary in this aiea, cxi ejit over the Rturipnr-Boalia chat is flexible and not 
rigid and that the boundary lino shall mn along the eomse described in the 
Pakistan statement of the case, subject only to such geographical variations 
m may result from changes occurring in the course ot the uver Ganges 

M Shahabuddm 


APPENDIX HI 

Tiif opinion or the Chairman on Dippuif No I 

The case submitted m this dispute on behalf of the Government of India 

is that, the line marked by Sir Cynl Radcliffe in Annexure B of his award is 

the actual line of demarcation to be worked out on the site, an l that in conso- 

quence this line shall be rigid, not shifting according to tho oourso of the liver 
Ganges 
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Tie case submitted by tbe Government of Pakistan is that upon n proper 
construction of tho award, the district boundary in and is to remain the 
boundary between India and Pakistan subject only to such geographical vari- 
ations as may rosulc from changes occurring in tho courso of the river. 

The relevant portion of the Award in Annexurc A is in this rospoct fl e 

follows : — 


4, From that point n Lne shall run along the boundary between the 
following Tlianas - — 

Kaliachak and Rhibguuj; to tbe point where the boundary between 

the two lasr, mentioned tbanas meets the boundary between the 
districts of Maldn and Mursliidabnd on tbe river Ganges. 

6. The line shall then turn south-caG down the River Ganges along tbe 
boundary between . the districts of Malda and Murshidabad; Ra|fihahi and 
Murshidalmd ; Rajphahi and Nadia; to tho point in the north-western coiner 
of tho District of Nudh where the channel of the River Mathnbhanga tnW off 
fronr, the River Ganges r l he district bound aries, and not tbe actual course of 
the River Gauge--, shall constitute the boundary between East and West 
Rengal,’’ 


fl„J T K% b0m M Wy r ) bl im eCn lf, G slj, ’ lli and Murshidabad districts was last notx- 

1041G T W H f !r i ; T ,m ' iC '; B(,r ' Rn[ Act IV of 1864 - h ? notification No. 
10413 Jm dated 11th November, 1940 This notification while describing 

e Immlary between Rajshabi district and adjoining districts (Nadia and 
Murshidabad) going in the diroction up the liver Ganges states as follows- — 


“thence along the south-western boundaiy of Naosara Sultanpur (209), 
southern boundary of Fatepur Pala’si J. L. No. J90, up to the 
midstream tf the Ganges, police-station Charghnt, thence along 
the midbfrefmi of the Ganges up to a point near the south-east 
corner of village Char Rajimagnr (J. L. No 99), polioo-station 
Run in agar in (be district of Murshidabad; thence northward 
along the cistern boundary of Cbm- Uajanngnr up to the south- 
east corner of Dinr Khicbrpuv (No. 243 of police-station Boaliu), 
tberc'o along the sou (horn and western boundaiicR of Diar Fhidir- 
pur, (hence along the southern boundaiy and pait of nostem 
boundary o ± Cliar Khidiipur (2, 15), thence along the southern 
boundaiy ol lnrana"iu- (232), thence along the eastern boundaiy 
of Mu j bar Diar (231), up to (be midstream of the Ganges, thence 
along tho midst i cam of Ho Ganges up to tho junotion of the 
mids'rwim of the Ganges and (he Mduumda, river ’’ 


The district boundavv between Malda and Murshid ibad ivas notified Inst 
before the Partition, by nolifiealion No 2(167 I nr , daltd Gth March 1912, 
under Bengal Act IV rf 1S6I This uo( ificnfion, while de v-ribing the southern 
boundary of the distiiot o p Malda fi e. ihc boundui-y between Malda and 
Murshidabad district A, stales ns follows — 

“up to the junrt on wilh the tiijunclion point of districts of Rajshnhi, 
Maldn an 1 Murshidabad on the rnain channol of the Ganges or 
Padma t-i- er 


South-western and western boundary of tho district 

Thence towards ’wth-wesl an [ noith alone (be midstream of the main 
channel of the Gumms or Pndirm river up to the junction with 
the (liinnrti n point on flic main channel of the districts of 
Malda, Knud al Parganas and Purnen ”, 
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The northern nnd noith-eastorn boundary of the Murshidabad district (i.c. 
the district boundary between Murshid man on one side and Raj shah i and 
Malda on the other) -was notified under the notification dated February 11th, 
1875, as following the stream of the rivers ‘Ganges’ and ‘Pudda’ After that 
there is no district notification of Murshidubad covering the disputed area, but 
if the Tirana notifications up to 1981 are congregated then the line so 
formed will tally with the boundary line of ltnjshahi and Malda. 

According to these notifications tho distuct boundary between Malda and 
Murshidabad wai than “the midstream of the main channel” of the r.ver 
Ganges and between Murshidabad Rnd Rajshahi “the midstream of the river 
Ganges” with the exception of the char aiea in the river Ganges opposite 
Raishahi town, where the boundary line ran over loud. Tho district boundary 
in consequence according to those no! ideations ran to about seven eighths m 
the Ganges and to about one eighth on land, viz., the char area opposite Raj- 
shahi town. 


Tho first question to examine is whether the district notification line m the 
river Ganges consisting in “the midstream of the mam channel of the nver 
Ganges” or “Sc midSream of the river Ganges” was rigid and object o 
correction only through a new notification or if this lino m the river * B 
was fluid line. 

“3 a “h « J th the main »tr« m ,t th» time el the eotlflcn- 

tion was intended. The Pakistan Government on tho other _ side contends t a 
the district boundary in a river was not a fixed boundary m the sense f ^ 
demarcated line but ft notional boundary which depended on the axis p 
™ of the rher. That will say that according to the Government of 
rSan if the main stream of the river left its old bed and formed a new one 
the district boundary lino followed the new mam stream of the river until an 
official notification made a change in the boundary. 

rivVounse* as it is any time until the next notification- a flexible lino 

However tho cone .pond once in the Documents Nos 110-118 indicale# that 
the boundary between the dinting by the Governmental authorities was held 
to be the centre of the stream which at (he time m question is actually the 
main stream, meaning thumb, y p.emmnblv at any tune when I he question of 

the boundaiy c nne up . 

It seems therefore not possible to hold that tho district boundary m tho 
river Ganges in Ihe disputed auia was a rigid line. 

Another question is however whether the boundary between Tndia ,md 
Pakistan as established in the aw ml is emhody-ng the flexible line of _ the dist rict 
boundaries o- whether the boundary between India and Pakistan is according 
to tho awiud a stidiouaiy line 

It is slated m ihe aw aid that "the line shall then turn south-east down the 
river Ganges along the boundary between the Districts of Malda and Murshi- 
dabad etc., to ihe point in the north-western corner etc Supposing 

that the award had not gone bevond stating this, the boundary between India 
and Pakistan having ineorpoialed the distiiit boundaiy would have been a 
fluid line in the river Gunge down to the char area opposite ltnjshahi fewn, 
a tigid line over the cl mi and then a fluid line in tho river Ganges down to the 
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point where the river Matkabhanga to hew oft. But the award continues that 
“tho district boundaries, and not the actual course of the river Ganges shall 
constitute the boundary between East and West Bengal”. 

The flexible district boundaries which cover about seven-eighth of the 
boundaiy stretch now in question, wero at tho time of (he award following the 
then actual course of the river Ganges. 

To tube the flexible district boundaries as the boundary between India and 
Pakistan would then be to have the flowing course of the river Ganges as the 
boundary on a great part of tht boundary line. This would bo contrary to tho 
prosciiption in the award that the actual course of the liver Ganges ‘-hat] not 
constitute the boundary between East and West Bengal. 

It has been maintained that auother interpretation of ihe words ‘‘not the 
aotual course etc.” is possible, viz., that the words have been used only to 
'indicate that the boundary should run across the char area. But that should 
have been the result even without this sentence as it already has been stated 
in the description that the line should run along the boundary between the 
two districts, i.e., across the ohar area. It is not possible that Sir Cyril Rad- 
oliflle who otherwise in ihe award has used very concise language just here 
should have expressed himself in terms which are purely tautological. These 
words must have a special meaning and according to my opinion the meaning 
is the one above explained. 

"The award then cannot moan the boundary to be a flexible line. Such an 
interpretation having been accepted, the question arises which rigid district 
boundary lines are meant in the description. 

It would, in itself, seem to be a natural thing to interpret the expression 
“the district boundaries” in Annexure A with the help of the nap in 
Annexuro B. On this map there are diuwn district boundaries on tho stretch 
in dispute and fc?ir Cyril Hadcliffe has followed these district boundar'es in de- 
lineating the boundary between India and Rabibtau on the stretch in question. 

To consider (bo district boundaries diawn on the map as the district bound- 
aries of (ha dc&crijdiou offers no difficulty as regards (be land boundaries. They 
are put down on the map as notified in the latest notifications and they show 
the district land boundaries at the time of the award. 

But concerning (lie part of the district boundaries which are following the 
midstream of the river Ganges difficulties aiisc in making use of the map as 
regards the interpretation of the district boundaries of the description in 
Annexure A. 

Tho map in Annexure B is a congregated map of the district maps used at 
the time of tho latest notifications. As the district maps are based on a 
survey which was started in 1915 and completed in 1926, the map does not 
reproduce the position of ihe river at tho time of the notifications but at the 
time of the survey. The map, in fact, does on the stretch which is following 
the river Ganges not icpioducc any other district boundaries than those deter- 
mined by (he position of (he liver Ganges at the time about thirty years ago 
when the survey maps were made on which the map in Annexure B is based. 
To interpret the words ‘‘district boundaries” in the description in Annexure A 
on this stretch as being tho same as the district boundaries as determined by 
the position of the river Ganges as demarcated on the map in Annexure B 
does not seem possible. Tiie district boundaries and the delineation of the 
boundary between India and Pakistan following tkeso district boundaries in 
the river Ganges as demarcated on the map can therefore not be considered as 
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having been meant at, an illustration of the words “district boundaries’’ in the 
description so Jar as the district boundaries following the midstream of the liver 
Gauge, are concerned. 

It remains then as regards the pait of the district boundaries which is 
following the midstream of the river Ganges to decide whether to take the 
district boundaries as they were at the time of the latest notifications of the 
districts concerned or the district boundaries as they wore at the time of the 
award. 

The position of the district boundaries as they wore at the time of the noti- 
fications depends so far as they aro following the midstream of the river Ganges 
on the position of the river at the time of the different notifications. Ab the 
river Gauges certainly has shifted its course between the dates of those different 
notifications no continuous uud common district boundary line can be taken as 
existing at the different dates of the notifications so far as the district bound- 
aries of the notifications were determined by the midstream of the river Ganges. 

The dates of the latest notifications therefore cannot bo taken as the time 
for deciding the position of the district boundaries. 

As regards then the time of the date of the award there is to be remembered 
the stipulation in Annexurc ‘A’ that the district boundaries and not the actual 
course of the rivei Ganges shall eonstituto the boundary between East and 
West Bengal. The interpretation givon of this stipulation is that the boundary 
as determined by the district boundaries is to be a rigid and not a flexible line. 

By taking the district boundary line at the time of the award as a rigid line 
you do nob then enme info conflict with the stipulation that the actual flowing 
course of the river Ganges shall not constitute the boundary, 

My conclusion is therefore that in the area Id dispute the district boundary 
line consisting of the laud boundary portion of the district boundary as shown 
on the map, Annexure ‘15’, and as described in the Notification No. 10418-Jur., 
of 11-11-10, mil 1 (lie boundary following the courbc of the midstream of ri.o main, 
channel of tho river Ganges as it was at the time of the award given by Sit 
Cyril Eadcliffe in his Eeport of August 12th, 1947, is the boundary between 
India and Pakistan to be demarcated on the site. 

If the demarcation of Ibis line ia found to ho impossiblo, the boundary between 
India and Pakistan in this area shall then be a line consisting of the land 
portion of the above mentioned boundary and of the boundary following the 
course of the midstream of the main channel of the river Ganges as determined 
on the date of demarcation and not as it was on the (Into of tho award. The 
demarcation of this line shall he made as soon as possible and at the latest 
within one year from the date of the publication of this decision. 

Algot Bagge. 


APPENDIX IV 

Opinion or the Hon’ble Mb. Justice N. Chandrasekhara Aiyer on Dispute 

No. II. 

This dispute arises as regards the interpretation to be placed upon paragraph 
6 of Annexure ‘A’ to Sir Cyril Endcliff’s award. The paragraph is a short one 
and is in these terms — 

“From the point on the rivor Ganges where the channel of the river 
Mnthabhanga takes off, the line shall run along that channel to 
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Git 1 northern-most point v here it meets the bound ary between the 
f lianas of Daulatpur and Karimpur. The middle line of the main 
channel shall constitute Die nctuul boundary”. 

The issue to bo decided lies within a narrow compass but is a bit complicated. 
In his map Annexure ‘B’, Sir Cyril has drawn a red line between the two points 
mentioned by him and has shown tho red lino as (he Mathabhanga. It is 
contended for Pakistan that tho course of the Mathabhanga has not been 
corrootly shown by Sir Cyril and that as a matter of tact it takes off Irom <he 
Ganges at a much higher point to the north-west and tlows down south- wards 
in the direction of what is specified in the plan as “Mathabhanga R-”, with a 
dead end, so to say. Therefore) it is argued for that Dominion that the red 
boundary line givon by Sir Cyril from the northern point up to the point where 
it meets the boundary between the tbanas of Daulatpur and Karimpur is a 
wrong demarcation of the boundary and that it should be really further west. 

2. This claim is set out in paragraph 2 of Pakistan’s case as the Beeond sub- 
ject-matter of dispute and is in these terms— » 

“At and before the date of the said Award, the Mathabhanga river took 
off and now takes oS from the Ganges near village Godagaridiar 
J.L. No. 170 of Daulatpur P.B. and flowed as it now flows through 
rnauzos Udaiuagar Khanda, J.L. No. 169, and Mu rad pur Diar 
J.L. No. 172 of Daulatpur P.S. Muradpur, Jalang i P.S. of 
Murshidabad district and Mauza Madhugari J.L. No. 108 of 
Karimpur P.S. meeting the boundary between tbanas Daulatpur 
and Karimpur near the souRi-western corner of Char Surkarpara 
J.L. No. 17J of Daulatpur P S.”. 

3. On the other hand, it is urged for India that the course of the 
Mathabhanga river is not what is claimed by Pakistan but is something different 
and that wherever the Mathabhanga might be, Sir Cyril has in fact assumed 
its course to be a particular one and ns he has not merely fixed the northern 
and southom points of its course but has also drawn a line to indicate the 
dividing boundary boiween the two States, it is not open to us now, even if 
there is a mistake, to go beyond his award, and modify or rectify i( , 

4. Tho ease for Pakistan that the river Mathabhanga takes off from the 
Ganges near the village of Godagand'nr and flows southwards through certain 
mauzns and tbanas till it reaches the boundary between Daulatpur and 
Kuiinvpur has not been made out from tho documents filed on either side. At 
the best, the village and (halt maps taken individually und pieced together take 
us a little to the north of Jalangi so far as a river course is concerned; but it 
is not (he Mathabhanga as is claimed; it may be the Jalangi or some tributary 
for aught we know. It is seen from the Survey Map of 1854 and the annual 
River Reports produced by Pakistan (Dmts. 140 to 150) that the Mathabhanga 
has been as eccentric and changeful as her mother the river Ganges and it is 
not possible to determine her course with any exactitude for any length of time. 

5. The learned Advocnto General of West Bengal was asked by us to state 
where according to him is the river Mathabhanga and whero it takes off from 
the river Ganges. He was not able to give a definite answer and suggest any- 
thing constructive about his own case. He however conceded that according 
to the documents that were available to him and placed before tho Tribunal 
the river does not take off from the point shown by Sir Cyril in his map and 
that the course of tho river indicated by him may be taken to be wrong. But 
ho urged that this did not conclude the case against India and that we were 
bound even by the wrong assumption on a question of fact by Sir Cyril, the 
arbitrator. 
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6. The position then is this. Pakistan is not correct in describing the 
course of the Ivliilli rbhimj, \ ii'u and u Gn no, that it tales oft from the 
Ganges m nr Godagnruliur . Judin is not nl 'e di'nulfly to locate oi d< Ln ate 
t tie co ui so o£ tho river, though it him many tlicoiies and suggestions as to what 
it might be, all of which put tope 1 her do mote t_> dc-dioy the case for Pakistan 
than to bilild up an itftirnmln p ease lor India. 1+ s conceded that Sir Cyril’s 
Mathubhanga is wrong and that as a matter ot tact no river with such a name 
t lives oh from the Gauges at the point indicated by him. It seems to ms 
that Sir Cyril's Mathubhanga is some old couise of the river which he got from 
some of the numerous maps that must Irne been placed before him. 

7. A doubt may arise if Sir Cyril’s position was that of an arbitrator and If 
his pronouncement can be said to be an award as the two rival parties did not 
select him to decide any competing claims as between themselves. But such 
a doubt can only be a passing one. It is not necessary that the parties should 
have conflicting claims based on antecedent rights, alleged or real, nor is it 
essential that the person to decide between them should be chosen by them. 
Any two persons may agree that a third man to be chosen by an independent 
party should effect a division between them of properties and if that third man 
is not functioning as a judge m a count of law created or erected by the con- 
stitution subject to all the limitations of strict procedure, rules of evidence, 
appeal and revision, he is really un arbitrator, nothing more, nothing less. 

8. It should be remembered that we are not sitting as a court of appeal or 
revision against Sir Cyiil Radclitie’s award. Our powers are very limited. 
We cannot remit the award for reconsideration or rectification, It is true that 
elericul errors and mistakes in an award can be set right and mistakes appearing 
on the face of the award cun also be rectified by the arbitrator being asked to 
reconsider what he has done. But no such jurisdiction has been conferred on 
us under the terms of the Delhi agreement. All that we have to do is only 
to interpret his award arid ascertain lire common boundary as indicated by 
him. It carmot be said that Sir Cyril Radehffc had no jurisdiction in assum- 
ing that a particular water-course represented the Mathubhanga river and that 
it took off from the Ganges at a particular point. He might have been wrong 
in his assumptions. He has not only done so in the present case but has 
delineated the boundary line in a particular manner joining the riorlhc.rn point 
on the livei Ganges with the southern point on tho boundary bewteen the 
tlunvis of Duulutpnr and Korimpur. He has indicated this portion as the 
Mathubhanga and ho did so notwithstanding the fact that ho had before bis 
eves ibo map with the words “Muthbhanga H.” at the dead end of the river 
to the west suggesting that the river had probably a different course. Can we 
undor those circumstances substitute for Sir Cyril’s Mathubhanga line the real 
Matbnbhanga course, assuming that we are now able to ascertain it with preci- 
sion und say that the latter shall constitute the boundary line of these two 
States? Such a power would be regarded as extraordinary EVEN FOR A 
COURT OE APPEAL OR REVTSTON. Even (lien, the award would have 
to be remitted to the arbitrator for reconsideration. 

9. Two passages only need he quoted from the lea ling text-hook on Arbitra- 
tion and Award by Russel (twelfth edition) to illustrate the very restricted 
.nature of this jurisdiction. One passage is on page 177: 

“Where an arbitrator makes a mistake either in law or in fact in deter- 
mining the matters referred, but such mistake does not appear 
on the face of the award, the award is good notwithstanding the 
mistake, and will not be remittetd’’. 
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The other is at page 179: 

“The decision to winch the arbitrator really cornea, as soon as he ex- 
presses it in his award, is final both us to law and fact. No deci- 
sion, therefore, at which he arrived, if properly expressed in the 
award cun be a mistake or affect the finality of his award on that 
ground”. 

In the case of li. r< dreut Wrxhrn Hail Co , and the Costmaxter Conner, 19 
Times L. Reports 106, where the figures on which the award had been based 
had been misapprehended and misunderstood, the award was still held binding. 
The decision, in Bland v Ftuxamn Hank for Foreign Trade (1906), 11 Coin. 
Cas. 71, shows the extreme extent lo which the courts have attached finality 
to the awards of the arbitrators. “An agreement provided for the referanco of 
disputes to arbitration on the “basis of Riga usance”. The arbitrator made 
an award which was regular on the face of it, hut ho had not the agreement for 
reference before him at the time of the arbitration and he had never heard of 
Riga usance, to which he had no regard in making his award. Held that it 
must be presumed in the absence of evidence to the contrary, that the award 
was in accordance with Riga usance.” 

10. Mr. Rage urged that this was a case ot divergence between the boundary 
as described in Annexure ‘A’ and as delineated on the map Annexure MV and 
that consequently according to pnragiuph 10 of Ihe Report of Sir Cyril, the 
description in Annexure ‘A’ should prevail. As a mailer of fact, howevor, 
there is no such divergence as is contemplated in the said paragraph. The 
boundary as described in Annexure ‘A’ and as delineated on the map in Annexure 
'IV correspond with each other. What is defectivo or wrong is the assump- 
tion by Sir Cyril that the Ma+habhnnga river took off from the Ganges at the 
particular point mentioned by him. Both Annexurcs A and E> proceed on this 
mistaken assumption, but there is no disagreement between them inter no. The 
mistake or error rein d on is no*' apparent rn I lie face of the award It is to 
be inferred from a number of exlumenus eirouirihlnneos revealed by village 
maps and annual river repoHs, etc. Such a mistake is incapable of correction 
even by a court invested with jurisdiction by way of appeal or revision. Much 
less have we, sitting as a Tribunal under the specific agreement conferring 
on us very limited powers, any author! I y hi interfere. 

11. If Sir Cyril had merely stated that the boundary shall run from the 
point where the Mathahanga takes off from the flanges and to the point where 
i,t joins the boundary between the two thnnus of Daulatpur and Isarimpur, it 
may have been possible for us to interpret whaf he meant and give effect to his 
meaning by ascertaining as best as we can the course of the river between these 
two points as it existed on the date of the aw'ard. But he has gone further and 
drawn the boundary line between the two points imagining it to be along the 
course of tho rivor Mathabhanga as Vic thought it was. The mistake is not 
one which can be said to vitiate the award and justify hs rescission. To borrow 
the language of Lord Justice Anglian Williams in lie Baxters and the Midland 
Rail Co (1906), L.T. Rt page 22, “Ihe Court would not remit an award lo ihe 
arbitrator on the ground of a mistake by him if the mistake which is relied 
upon is one which involves tin impeachment by him of a matter upon which 
he has made an adjudication”, Tt appears to me that we are bound by Sir 
Cyril’s map and his boundary line, 

12. As the geographical features stand at present, and stood on the date of 
the award, presumably there is no point on tho rivor Ganges from which the 
river Mathabhanga takes off. Had there been such a point, it was possible 
perhaps to argue that lliat point should he taken to be the shirting point though 
iu the description of the point and in the map, Sir Cyril indicated 
a different point. In the absence of such a point corresponding with natural 
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features, we have to accept Sir Cyril's point. The alternative of non- 
acceptance of the same leads to the consequence that the award has to be 
jjlven up altogether as entirely meaningless so far as this particular boundary 
lino is concerned. Mr. Page was good enough to concede hi the course of his 
arguments, though his learned junior, Ihe Advocate General of East Bengal, 
was not prepared to do so, that for all practical purposes the two points men- 
tioned by Sir Cyril — the point on the river Guuges and the point where the 
Mflthnbhanga, meets the boundary of the two than as — may be taken as rigid 
jor fixed points. On this basis, the boundary line drawn by Sir Cyril should 
govern us. Its mention as starling from the point where the river Mathabhanga 
takes off from the Ganges has to be regarded as an unessential, descriptive 
detail, a mistake in the slatemeni of which cannot go to (he root of the matter. 
This rule is embodied in Sccion 97 of the Indian Evidence Act, and is found 
in Brown’s Legal Maxims (9th edition, page 403) in (his form: — “where the 
•description is made up of more than one part, and one part is true but the other 
false, (here, if ihe part which is true describes the subject viih sufficient legal 
certainty, the untrue part will be rejected and will not vitiate the devise”. 

13. The wa.y in which the Delhi agreement is worded on this dispute appears 
to assume the correctness of the two points and seems only to raise the 
question what kind of a boundary it is — fluid or rigid. But I do not wish to 
bo too technical on such a vital matter. 

14. If however if is held that it is open to us now to find out which exactly 
is the Mathabhanga river and substitute the same as the boundary between the 
two States in place of the Mathabhanga of Sir Cyril, we shall have to examine 
the available materials, in the shape of maps primarily, to see if we could find 
4 >ut the real Mathabhanga. I have already pointed out that the contention of 
(Pakistan that the evidence establishes the feet that the river takes off some- 
where to the north of Jalangi near or at the village of Godagaridiar or Dyrampur 
is really untenable. Apart from the earlier maps already referred to, the 
aerial maps of 1939 and 1940 (Documents Nos. 176 and 177 and 151 to 
154 and 164) show clearly that the river takes off from the loop of the Ganges 
a little to the south-east of the Jalangi village. It is only the river commen- 
cing from this loop that can be taken as tho real Mathabhanga. The boundary 
will then run from this offtake of the river to the northernmost point where it 
meets the boundary between tho thanas of Daulatpur and Karimpur. As the 
boundary line must be a continuous one, we must connect the northern point 
mentioned by Sir Cyril and shown in his map with the offtake point of the river 
as now determined. 

15. Where this boundary is a fluid line or a rigid one arises here also. For 
the reasons given by me already under Dispute No. I, which I do not wish to 
repeat, I hold that it is a rigid line along the middle line of the main ohannel 
of the river. The demarcation will have to be made accordingly with reference 
fo the conditions prevalent on the date of the report, because the actual course 
of the river was not ruled out by Sir Cyril, 

16. But as stated under Dispute No. I. if the experts of the two Dominions 
come to the conclusion that such a determination of the boundary will not be 
possible owing to the lapse of more than tw r o years from the date of the award, 
we have no other alternative but to determine the middle line of the course of 
the river as it runs today, 

17. The line has to be demarcated in execution proceedings a-s contemplated 
M paragraph 8, sub-clause (8) of the Delhi agreement. 

18. The offtake point of the river as now determined shall be connected by 
■’■r shortest straight line wilh the point nearest to it on the mid-stream of the 

main channel of the river Ganges. 


N. Chandrasekhara, Aiyar. 
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APPENDIX V 

Opinion ol thf IIon’blli' Mu Jusiicf Rhah\buddin on Dis"i le No. II 

The bemndniy lm 1 i oncer ned in tins dispute is described m the concluding 
poition ot the fust sentence ol paragraph 5 and m tho vdiolc of paragiaph 0 of 
AntKMiH A to the Radcliffe Aw aid According f o I his description the 

boundiuv 1 ne m this case staits fiorn the point m the north we stem comei of 
Nidn distnct wheie the nvcr "Vlalliahhanga takes oft from the livti bun 0 es 
and pioioids along Ihe uvei Mathabhanga to the northernmost point wheie 
that 1 1 vei meets the' boundary between the' Lb anas of Raul il pur and Tvuritupui 
The hist sentence m paragraph 6 is “The middle line of 1 hi in i n channel 
shah cori-htute tin actual lounda \ 

The ease loi Pihistnn is as fol’ows — 

The boundaiv si described is a nver boundary and Sit tSril h\ Hub 
desci ption intended (in liver Hiithnblmngft to be the hound it y Ylong the 
line delineated on the map (Annevuie J i) as the coin se of the rivei U ithalohanga, 
there wm in tact no nvcr flowing ut any time On the otliei hind t]ie ncei 
Malhabhanga be foi t and it the dale ol the award took off and at the ptoseni 
time takes off fiom tho uvei Gauges near tlie village Godagandiar, and flowed 
and still flows soulhv nds as desenbed in paragraph 2 >± Pduslan s SI ite inent 
of ( t se and as shown in the An Survey Map of 1 ( M8 filed by Pakistan The 
delineation on ibe imp is theiefote e Vmly divergent tom (he description 
of th ,j boundary and I is const epic ntlv to he ignoud 

Ol behalf ot India it is not dis| uted that (.litre was no uvei flowing along 
the line marked in the award map is the course of the me’ M itbal Ii m b a 

But it s ronfenchd (hat the mer Mathabhanga did not ct th< lime ol the 

ftwaid ev Lit eeoidnf to (lie an pbotognph map relied on bv Palistin f] iw 
along Ihe coins Hint i 1 now claimed mi it be Pikistan It is s U <1 1 lm I oven 

accordng io il * il ii m p the mi i takes oft fiei u Hi !o i » r I lb 0 i lcs 

at lalan^i insult* (hi. chsliicl ot Vlui -dndnbad and that this live tlicreJ lit dots 
not eonfmm to the di seription I the boundary The Case fo India t that in 
these e Hi iiinsl uni i s wliat lias been delineated lry Sn I’yul mu t pies ml as 
ho w is m \ibitmtoi mil lus dieisiou that the ivei Malhii hn r i i v i flow jig 

alon n (lie (oiii4( n die uted bv him on Ihe map cannol be owe fumed even it it 

be wioiig \ecritUim to India (hen is no divergence bolvvemi the map md 

the closer i pt on ui [ tin IjonndiiM must than foie be a rigid bemnda v and it 
shoii d bo del lie ti 1 i p r ihe delinentiou on ilrr m ip 

i ui u p, tli *ifl ii d icnption of the bound in conceme 1 n this diH] ute 

alnn„ \ ilb th Ii i | Inn of tie boundary m the fit fat dispule and linvmg T 
teg t l t> llu ih i the se two boundaries form i eontmious Iruurluv ibe 

com u ni hi llr elc m until idea in thin desenption n i to 1 in\ i fluid 
bou i hi v p| t u lo he niesistibh ft is no! tucchhi \ t > pp i heu tin 
lcii'-oiH wlu Ii I 1 ui ihe dy c lated m my opinion on li fust d pule I it my 
e erne bisi m ih t th loundmv m (hit e imt vis nti j deel lv Sn (Nil J o be a 
ihu 1 1 oi h u 1 not n ngid om the b u idm v In lui u nil mums 

one il J In ii lii i > ostensibl lifson loi Hit ( 1 y t 1 to d stiruuish lilteen 
tl e t i a * w’l u he w is di cielii g to make tli line run ileum tho e mise' of 
the i ' 1 ( i onh i iisOii ible to n/ei I hill be mhnfkd llu bonn lai n this 
cns< ilso in be fluid and nol i gid 

1 lie ill e lpl mu ii paliminph (i willi wh e I we me e'ire'’flv cone 1 1 1 til in 

lbs i is I \ itM H in a at thul So ( vnl mb ndcel tho liver Mathabhrmga to 

hi the Inundate Ihe hi ( si ni lie in (hat paragr mn to which nineine has, 

till en ly boon made it ‘the middle line ot ihe main channel shall constitute 
( In. iclorl hound u v indicates I his clearly Both the points oi tins boundary 
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line i.e., the po'nt ol the off-take as well as the point where the ri\er ants the 
tham boundary are, in my opinion, flexible points. It is seen from the Repo’t 
of the River Engineers that die off-take lias been oscillating f om time to time 
(Document No. 140). Similarly, the other point is also subject to changes us 
the Mathabhanga, like its parent the Ganges is errat’c. It 0 no doubt tine 
that in paragraph 5, as has already been indicated, the point of the off-take is 
mentioned as a point in the north-western corner of the district of Nad'a. but 
that is only an indication of a direction and does not jo,iu an inGgrd or 
essential part of the description. The indication there is of an area which was 
considered by Sir Cyril as the probable area within which the Mathabhanga 
was likely to take off from the riv Ganges from time to time. He did not 
intend to fix any particular point < * off-take or any particuiir area in which 
the river was to take off from the Ganges. The fact dial the delin \ition on 
the map w’th regu’xl to this river is admittedly of a course wl cm no river was 
flowing indicates that Sir Cyril had an incorrect impre=sion as to the exact 
course of the river Mathabhanga; but there can no doubt that he uuei ded the 
river Mathabhanga to be the boundary. In the circumstances, the direct'on 
with regard Lo the area in which ihe river is likely to take off cannot be con- 
strued as restricting th" doin' limit intent'on of making dfis bom darv flexible. 

Then* was good 'xason lor Sir Cyril to decide upon a fl xibV bran, buy in 
this mea as the river Mathabhanga is one of the rivers that ultimately feed 
the Dhagii at hi, the importance of which to Calcutta "as cleat 'y nali-ed by 
him. He had decided to give Calcutta to Wed Bengal .and so lie must uatuially 
have also intended to keep th’s river as the boundary hetwten the two Kn.tts 
close to its source, so that this stretch of the river may not completely pass out 
of the, control of tlv West Bengal Province It is seen i om the air photo- 
graph map (Document No 151), the accuracy of wlTch has not b"en questioned 
bv India, that th j Ahdhabhanga in the eariv pa, A of it- ronrse gits sided and 
dried up at several points. This is nisi clear from the Report of the River 
Engineers (Document No. 137). It, is thevetoie extremely unlikely that Sir 
Cyril would over have favoured a rigid bonularv line wh'cli woifld clearly open 
up the possibility ot the head-waters of the Mathablian ;n actually flowing n- 
side the territory of East Bengal If Sii Cyril's idea had been to adopt a fixed 
boundary h" wou’d have selected the thana boundary from the si,irt'”g nnini 
itself 

In these circumstances, ihe delineation on the map Is o'e-irl,’ dive'geid fiom 
the description, as the delineation is not of any l ivei bei oi m imamirirv 
line. It does not seem necessary to discuss in ihis case whether an Arbitrator's 
decision has to be r< gn.’ded as final even if it is! based on a im-tike oi fact, 
which goes to the root of the matter, for. Sir t'ml n Liis ewwd. has hnn'-p’f 
made it clear that the map is only an illustration of die ooundarv described 
and that in case of a divergence between it and th ■ de- ■' 'p inn the latter 
shou’d prevad. If the delineation in tin’s case is pmfenvd, il v.ouM ai >ount 
to a complete disregard of his directions. 

As records the point of the off-take of ihe Madiabh.vi ;j dm ", rial photo- 
graph map of 1948 shows a channel flowing f. om Go lag >ridi , • <’< v uw at’dw 
wdiich appears +o be one of the loops of the rivet Ganges and it is als.i s on 
from the Repoit of the R’ver Engineer'-' that in some of ihe p r-1 \ . , t - Jm 
Matihubh mga was flowing from the Ganges through this chum 1, Th v> is 
in nv opinion conddivnble force in the content'd for Diki-d-i i thar ill's 
channel, though it forms pait of the loop of the Ganges has been treated a - 
part, of the Mathabhanga its<flf. In th's connection, the bit that r'lnuif" in 
the description of the point of off-take is to the channel of the river Madiabhanga 
and not to the river Mathabhanga appears to be ’■other sig flflnnt. However, 
•ven if the channel is regarded as distinct from the (Madid hin.n and d is 
eonsidered that the off-take was at the time of the award at the point mentioned 
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by India i.e., near J nlangi in Mm-Rhidabad, it cannot be, said that there is no 
river in exist uu o winch conioinis to t lie description As staled alu-ady, the 
woids in Urn north western corner ot Nadia aie not a material pait of the 
dose-rip bon and tht edi-take accoiding to J 0 1 8 Air Survey maps is not at 
Jalangi its 'll bu' is u’mnst on the mnth-w i btern border oi Nadia district There 
is tin-"' (ore ri me* called Mathablmn ai which substantially nccoids itTi the 
description given by Sii Cyril. 

Even il it held that tho Mttlhabhunga took off at Jdangi, the boundary 
line, which ior minions I have ulnndv biated has to bo reguidod ub flexible, 
has go I lo pass Grouch the channel, whether it is taken as a part ot the Ganges 
or as a part ol the uver Malhublutnga This will have io be so, oven if the 
boundai y is made a ligid boundaiy, becauhe, accoiding to the description in 
paragraphs 5 and 0 of the aunexure to the award (he line is intended to be 
drawn from a point on (he midstream of tho Canges to tho off-take of the river 
Mathahhanga, not o\er land, bu( (hroueh this very loopi of (he Ganges. Alter 
all, the Malhahhanga is fed by the waters of the Ganges and 1 cau sec no 
objection to ii eating the loop through which it is fed as tho channel of the 
Mathubhanga lm all practical purposes 

I am, (herefoic, of the opiiv'on (hat the boundary line in this case is a fluid 
boundary and not a rigid one, and that it should run on water along the course 
described i i the K ( o foment of (he Case of Pakistan, subject only to such 
geographic d vernations as iruiv result from changes occurring in the course of 
(he imr Mrithitblnuiua 


M. ShahabucHin. 


APPENDIX VI 

Tiil Opinion ol ihe Chaieman on Dispute No. JI 

The case subm'ttod in this dispute on behalf of the Government of Pakistan 
is that the. middle lino of tho chnnuej of the river Mathabhanga within the 
limits prescribed in (TT) 2 in the printed statement of the case of (he Govern- 
ment of Pakistan is and is to remain the boundary between India and Pakistan, 
subject only to such geographical variations as may result from changes 
ooourring in the course of the river Mathabhanga. Tho limits thus prescribed 
are as follows 

Ac and befeie the date of the said Award, the Mathabhanga Piver took 
off and now takes off from tho Ganges near village Godagaridiar 
,T. L. No. 170 of Daulatpur P. 8. and flowed as it now flows 
through mauzas Udainagar Khanda, J. D. No. ]09 and Muradpur 
Difir J. L No. 172 of Daulatpur P. 8., Muradpur Jalangi J. L. 
No. 80, Bahebrampur J. L No. 88, Ikuri, J. L. No. 81 of Jalangi 
I’. 8, of Murehidabad district, and mauza Madhngari J. L. No. 108 
of Karim pur P. S , meeting tho boundary between thanaa 
Paula I pur and Karimpur near the south-western corner of Char 
Bmkarpaia J. L No. 178 of Daulatpur P. S. 

The rust sulimiited on behalf of tho Government of India is that the point 
in the north-western corner of the district of Nadia where the channel of the 
river 1 Mathabhanga lakes oft from the river Ganges can be ascertained by 
reference lo Annexing P of Sir Cvril Radcliffe’s Award, i.e., his map, where he 
has shown (he point at which tho channel of the Mathaohanga fakes off from 
the river Ganges The olhe end of the dispute boundary is (he northornmost 
point where the channel of the Mathabhanga meets the boundary between the 
thanab of Daulatpur and Karimpur. Having taken that point Sir Cyril has 
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drawn tie lino from the-ro up to the point where the river Mathabhanga, 
according to his award, takes off from the river Gnngos. The Government of 
India claims the land to the west of the line in Annexure B 

Tho relevant portion of the Annexure A of tile award is as follows - - 

“5 to the point in tho north-western corner of the District of Nadia 

where the channol of tho River Mathabhanga takes off from the 
River Ganges. The district boundaries, and not the actual course 
of the River Ganges, shall constitute tho boundary between East 
and West Bengal 

6. From tho point on tho River Ganges whero the channel of the River 

Mathabhanga lakes off, the line shall run a^ng lhat channel lo 
the Tiorthernmo'-t point where if meets the boundary between tho 
thanas of Daulatpur and Karimpur. Tho middle line of the main 
channel shall constitute tho actual boundary, 

7. From this point the boundary between East and West Bengal shall 

run fdong the boundary between tho thanaa of Daulalpur and 
Karimpur ; 

It is common ground that there is no dispute as to the boundary proceeding 
southwards from the point where the channel of the Mathabhanga meets tho 
boundary between the thanas of Daulaipur and Karimpur. 

The Government of India does not base their case on the p’ (.'sumption that 

there is, or was, at or nbout tbo time when Sir Cyril gave his award, ft river 

Mathabhanga taking off from the river Ganges as indicated on the 'nap attached 
to tho nrva'd. They concede that there iB no river at that place. They say 
thal — river or no river — there is a rigid line as indicated on the map from the 
point where, aocoidmg io the map, the river Mathabhanga takes off from the 
river Ganges; and that the, lino which is to be followed at the demon ation is, 
so far as there is a mam channel indicated on tho map, the line which is equal 
in distanco from both the shores as indicated on tho map, and then the line 

representing the rivet' until this line meets the northorninosr- point on the 

boundary between the thanas of Daulatpur and Karimpu 1 *. 

The Government of Pakistan submit that there is a divergence be* ween tho 
boundary as described in Annexure A ot the awaul and as delineated in the 
map in Annexure B thereof, in that, the position of tho off-take and tha 
channel of the river Mathabhanga as shown in the map is incorrect, and that, 
in accordance with the terms of paragraph 10 of the award, the description in 
Annexure A thereof must prevail. 

The Government of India in this respect refers to what is said in clmuc 10 
in the award: “Tbe demarcation of the boundary lino is described in detail 
in the schedule which forms Annexure A to this award and in the map fttlached 
thereto, Annoruro B ’, The Government of India says: The demarcation is 
desmbed in detail in the map as also in Armoxure A. Therefore, the des- 
cription is in detail in both The map is not only for the purpose of 
illustratio i, but the demarcation of llu’ li mndary lino is described in detail in 
tho map Sir Cyril ' c finding on a cun ion of fact, is conclusive He finds 
the Mathabhanga channel and draws ll on the map There is no divergence 
between the boundary line in Anncxun 11 and the description in Annexure A. 

The Government of Pakistan replies : You must interpret a term in 

conned ion with its context The map is annexed for purposes of illustration, 
and if llieie should be any divergence between tbe boundary as described in 
Annexure A and as delineai-d on the map in Annoxuro B, the description in 
Annexure A is to prevail In this case the author of the award has done two 
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things- ho lint, made a delineation and. he has also made a description. 
Denotation ■* the mu king ol n rod into His dolinoulioj i-s o ml e obviously 
divanp'nt hoii the desmipt ou given in Annexure A. 

1 am ot the opinion that it must he held that the an aid makes -i difference 
between the description m Annoxure A and the delineation on Die map 
AnnoMU’H 11. So ini IIS if i- possible 1o gel a solution from the description in 
Annexure A the ib Irieulior. on the mnp is only ah illustration of that solution. 

In this case such a solution can he found According to (lit deseripl ion in 
Annexure A Section fi the line now in dispute shall begin at a point in the north- 
western eomei of the district of Nadia where the channel of the river Mathn- 
bbnnga takes off from the river Ganges. Prom that point the line shall run 
along the channel to Lho northernmost point where if meets the hound. iry 
between the thurms of Dauialpur and Karunpur. 

Air photograph maps established by way of photographs taken from the air 
in the Near 1948 and submitted b,y tl'e Government of Pakistan (Document 
No. 164) and an air map of 19119, submitted by the Government of India nhich 
is substantially the same as the 1948 air photograph maps, are showing a river 
■faking off trorn a loop of the liver Gnngos not far from Ihe point indicated on 
the Annexure B map This same river is running south to the northernmost 
point, where it meets the boundary between tho thanas aforementioned. 

There is no reason vbv this river should not be accepted as the river des- 
cribed in Annexuu A 

Tho liver, us lepioduced on ihe 1948 air photograph maps (Document No. 
164), oonosponds with the description in Annexure A, with tho exception that 
the place where Ibis river takes off from the river Ganges possibly is situated in 
the district of Muvshidnbnd, but anyhow quite close to the north -western 
corner of Ihe District of Nadia, ff there is such a difference this cannot how- 
ever be convideied as being of any importance. The river thus flowing must in 
consequent' r be taken us being the river Mathubhanga to which the descrip- 
tion id Annexure A of the award refers. 

The award. Annex nr i A. says that, the boundary line shall be a line running 
along tho edmn -el of ihe river Malhahhanga and that the middle line of the 
main channel shall constitute the actual boundary. 

The Amiexure A, must by that mean an existing river. Tho river with a 
channol as traced on tho Annexure B map in reality docs not exist. 

The Government of India, however, has contended that, the fact that a river 
with a channel, which lakes off from tin* river Ganges drawn on the Annexure 
B map, must, even though there is no river at that place, bo deemed u Joidity, 
the correctnojs of which cannot lie challenged. 

This would raotiM thftl wnoro t-liBre is a divorgpiirf’t between what the dBsc^ip- 
tion menus in this cabo an existing river, and what the map indicates viz., a 
rh-cr existing though (he rivot does in fact not exist, the mnp should prevail. 
This cannot ho lho meaning of the award. 

To accept the line delineated on tho Annexure B map as the boundary line 
would nlsa mean to give this delineation of a line on the map the force Vf a 
description as mentioned in Annexure A. Nor would this be in conformity with 
the award as Jong ns there is a description which is sufficient to give the ’neces- 
sary solution. 
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Ths contention of the Government of India that the point in the n >rth- 
western corner of the d'&triet of Nadia where the channel of the river Matlm- 
'.bhangn, takes off from the river Ganges can bo ascertained by reference to the 
Annexnro 13 map can therefore not be accepted. 

According to my opinion the beginning of the boundary line shall therefore 
be the point in or close to the north-western corner of the district of Nadia 
where the channel of this river lakes off from the river Ganges. 

There has been some difference of opinion concerning the place where the 
off-take of the river Mnthabhanga is situated. According to my opinion the 
-river Matbabhanga must be held to take off from a loop which forms a part of 
the river Ganges. Thh off-take is situated west-south-west of the police 
station and the camping ground of Jalangi village as these are shown on the 
air photograph map (Document No. 164). The river Mathabhanga then 
flows from that off-take southwards to the northernmost point where it meets 
the boundary between the thanas of Daulatpur and Karimpur. 

There is not, as in Dispute T, any expression in the award indicating that 
the boundary line should not follow the lino of a flowing stream, with, as is 
said in the printed statement of the case of Pakistan, such geographical 
variations of that stream as may result from changes occurring in the crurse 
of the river. 

There is of course the fact that in the description of the award the channel 
■of the river Mathabhanga is mentioned as taking off from a point in the north- 
western corner of the district of Nadia. But the purpose of mentioning the 
area from which the river is flowing should be taken as being mado more for an 
identifying purpose than for establishing any fixed point of off-take 

The boundary line in quostion shall therefore follow not a rigid line from 
the off-take of the river Mathabhanga but the middle line of the main channel 
as it is flowing, down to the northernmost point whore the channel meets the 
boundary between the thanas of Daulatpur and Karimpur. 

The boundary line running along the boundaries between the districts of 
Knjshahi and Murshidabod and tho districts of It a j shah j and Nadia must be 
-connected witn tho boundary ljne beginning vs here the channel of ibe river 
Mathabhanga takes off from the river Ganges. The whole boundary line must 
of oour-o ba continuous. A connecting boundary line must therefore be drawn 
■from the boundary line going along the district boundaries aforementioned, to 
the beginning of the boundary line formed by the middle line of the main 
channel of the river Mathabhanga beginning at the off-tako of the river 
Mathabhanga as described. 

This connecting boundary lino must follow the shortest way from the 
beginning of the middle line of tho main channel of Iho river Mathabhanga to 
tho boundary line between the districts of Raj ihahi and Nadia. 

My conclusion is therefore that the boundary between India and Pakistan 
shall run along tho middle line of the main channel of the river Mathabhanga 
which lakes off from the liver Ganges in or close to the norlh-vs astern ’orner 
of the rP strict of Nadia at a pooiirt west-south-west of the police station and 
the camping ground of tho village of .lalnngi as they arc shown on the air 
photograph map of 1048, and then flows southwards to the northernmost point 
of the boundary between the thanas of Daulatpur and Karimpur 

The point of the off take of the river Mathabhanga shall be connected by a 
■straight and shortest line with a point in the midstream of the main channel 
of the river Ganges, the said latter point being ascertained as on the date of 
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the award or if not possible as on the date of the demarcation of the boundary 
line in Dispute I The said point so ascertained shall be the south-eastern- 
most point of the boundary line in Dispute I, this point being a fixed point. 

Algot Bagge. 


APPENDIX VIII 

Opinion of the Hon’ble Mr. Justice N. Chandrasekhara Aiyar on Dispute) 

No. Ill 

This relates to the claim made by the contending States to the Patharia 
Hill Eeserve Forest, which is shown in the coloured index map filed on the side 
of India (Doc. 185). Part of it is thana Kulaura (No. 5), but with this we are 
not concerned. Another part to the north indicated by the letter ‘B’ and in 
thana Karimganj (marked I) is also beyond the scope of the present dispute. 
It has become a disforested area. We are concerned only with the white 
portion of the forest in thana Barlekha (No. 9) and the blue portion in thana 
Patharkandi (No. 4). 

2. Thana Beani Bazar (No. 2) and thana Barlekha (No. 3) were originally 
One thana Jaldhup. The boundaries of thana Jaldhup are found in the noti- 
fication of the 1st July 1880 (Doc. 200). The eastern boundary is the im- 
portant one for our present purposes. This thana Jaldhup was split up into 
two thanas Beani Bazar and Barlekha by notification No. 5133-H, dated the 
28th May 1940 (Doc. 204) and published in the Assam Gazette dated the 5th 
June 1940, Part II, page 991. The preliminary notification was No. 6214-H 
dated the 2nd September 1938 (Doc. 203) published in the Assam Gazette dated 
the 7th September 1938, page 1203. 

3. Patharkandi was a police outpost till 1922 when it became a thana 
according to a notification dated the 10th January 1922 (Doc. 202). 

4. The forest m question was declared to be a reserve forest with effect from 
the 15th May 1920 under section 17 of the Assam Forest Eegulation 1891'. 
The notification is No. 3698F of the 27th April 1920 (Doc. 201). The approxi- 
mate area is given as 27,600 acres and the boundaries on all the four sides are 
mentioned in detail. 

5. In making his award, Sir Cyril used the Sylhet district map signed by Mr. 
Creed, Superintendent of Assam Surveys, on the 22nd April 1937 (Doc. 18*). 
It would be seen that it is the right-hand side portion of a fuller map. The 
full map has been filed by Pakistan (Doc. 256). It is said that a copy of it! 
printed in 1947 and containing some minor alterations was actually before Sir 
Cyril. 

6. In paragraph 13 of his report, Sir Cyril said — 

i‘ Accordingly I decide an award as follows — 

A line shall be drawn from the point where the boundary between the 
thanas of Patharkandi and Kulaura meets the frontier of Tripura 
State and shall run north along the boundary between these 
thanas, then along the boundary between the thanas of Patharkandi 
and Barlekha, than along the boundary between the thanas of 
Kariinganj and Barlekha, and then along the boundary between 
the thanas of Karimganj and Beani Bazar to the point where the 
boundary meets the river Kusiyara.” 

This is the red line in the map used by Sir Cyril and it would be seen that the 
line cuts across the Patharia Hill Forest leaving the white and the pink portione 
in the index map to the west of it and the remainder to the east of it. 
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7. Another sentence in paragraph 18 of the report is also relevant and im- 
portant. It is this—' 

“So much of the district of Sylliet as lies to the west and north of this 
line shall be detached from the Province of Assam and transferred 
to the Province of East Bengal. No other part of the Provinca 
of Assam shall be transferred.” 

(“North of this line” is the Kusiyara line involved in the next 
dispute.) 

8. The case for India is that the whole of the forest, the white portion in- 
clusive, bolongs to them under tho award inasmuch as the Barlekha notification 
of 1940 expressly excluded the forest from the Barlekha limits in giving the 
eastern boundary and that consequently the wholo area forms part and parcel 
of Patharltandi, even though there was no fresh notification or order including 
it in that thana. It is urged by them that in any ovent dominion of Pakistan 
can have no right or claim to the blue portion as it is to the east of the- 
boundary liuo drawn by Sir Cyril who has taken special care to say that only 
so much ot the district of Sylhet as lies to ihc west of this lino shall go to East 
Bengal and that no jthcr part of the Province of Assam shall be transferred. 

9. Tho case for Pakistan is, on the other hand, that the whole area belongs 
to them. Their contention is that the notification of 1940 excluding the forest 
from tho limits of Barlekha was based upon some error, confusion or mistake, 
that the notification itself was illegal or void, that it was never acted upon, 
and that despite its oxihlenei Barlekha exercised jurisdiction over the forest. In 
any evont it is contended that they should get the white portion at least on 
the basis of Sir Cyril’s award. 

10. It is true that Sir Cyril made a mistake in thinking that the thanas of 
Patharkandi and Barlekha had a common boundary line between them. As 
a matter of fact, there was no such boundary line. According to Ihe 1940 noti- 
fication, the Pathnria Hill forest was ihe eastern boundary of Barlekha. The 
western boundary of Patharkandi thana as givon in the 1922 notification was ■ 

“Mauzas Sheoratali, Gramtala, Kechrigul, Dakingul, Barkhala in thana 
Jaldhup; Patharia Hills in thanas Jaldhup and Hingajiya; and 
Hill Tippera”. 

11. The 1987 map which he had before him or its reprint or oopy of 1947, 
apparently misled him into thinking that there was a common boundary line, 
while there was none in reality. This mistake on his part lias given rise to 
tho present trouble and the rival claims on behalf of India and Pakistan. 

12. It would be seen from a comparison of the map of 1937 used by Sir 
Cyril and tho map of tho district of ByJhel alleged to havo been prepared m 
1947 for Sir Cyril's use in connection with his award that the red line he has 
drawn from south to north proceeds up to a particular distance on the sub- 
division boundary line, and on tho forest boundary line from that point till we 
reach the extreme north-western limit of the forest (inclusive of bloc B), This 
north-western limit is a little to the aouth-oast of latu and north-west of 222 
with a triangle to its side. Sir Cyrd assumed, for some reason not known to us, 
that this was the common boundary line between tho two thanas of Barlekha 
and Patharkandi. 

13. Certain facts are incontrovertible. The Patharia Hill Kescrve Forest 
after it was constituted as such under the Forest notification of 1920 was com- 
prised within four areas —Jaldhup, Knrimgnnj, Patharkandi and 1 villa. urn . this 
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>Sb made clear not only by the village boundaries of Jaldhup and Karimganj 
given in the first notification of 1880 (Doc. 200) but also by the Forest notifies,- 

tion Liud the noi mention ol J 922 wit ere we find the Patharia Hills 

men hoi ied m Patharkandi -Jaldlmp and Kunmgani This is also apparent 

from the Rurinignnj thann map filed on India’s side (Hoc. 184), whore 
reference is made near (be southwestern corner to the PaJham Hills 

Reserve Forest within the than a limits and to the Pat, liana Hills Reserve 
Forest within thana Palharkandi limits The Pathmkandi outpmd map 
(Doo 189)— T-4 — on India's side shows a part of the Patharia Hills 

'Within tho boundary of that outpost and to the east of lhanas Kulaura and 
Jaldhup. The Jaldhup ( hana map fix. T-7 (Doe. 192) loads to the game result, 
if wo have regard to the village boundaries given in the 1880 notification. A 
part of tho Patharia Hills is within Jaldhup and there is a part to the oast of! 
it in the Patharkandi outpost It may be taken bb clear therefore that the 
reserve forest was comprised within the aevoral thanas aforesaid. When Jaldhup 
thana was subdivided into two — viz., Beani Bazar and Barlekhn — the eastern 
‘ boundary of Barlekha was mentioned as the western boundary of the Patharia 
Hills Reserve Forest. This undoubtedly excludes tho forest from Barlekha 
thana limits. It was admitted on the side of Tndia that there was no corres- 
ponding inclusion of the tores f urea in the Patharkandi thana limits, but it was 
contended for that Dominion that as the forest lies between the two thanas it 
must belong to Patharkandi if it did not belong to Barlekha. The learned 
Advocato General of Fast Pakistan conceded that, the forest must belong either 
'to one or to the other of the two thanas 


14. What is important to remembei is that at no ' no was tho Pnlharia Hill 
or tho reserve forest going by that name entirely vi L hin the jurisdiction of 
Jaldhup so that it could be said that when Barlekha liana was created it passed 
over into its jurisdiction. On (he other hand, we find from the two express 
notifications of 1938 and 1910, tho latter one based upon the formor, that the 
Patharkandi Hill Forest was excluded from Barlekha 


15. The Dominion of Pakislan bad consequently an uphill task to show how 
the onliie forest could he said to belong to them. This wsb Bought to be 
established on several linos of reasoning. The main argument was that the 
notifications of 1938 and 1940 excluding the forest from the Barlekha thana 
altogether were bused on eiror and that the notifications wore illegal in them- 
selves. The second line of reasoning was lhat they had been exercising jurisdic- 
tion over the forest bv way of police proceedings, census operations and 
registration of pedal cycles under the Defence of India Rules, It was lastly 
pointed out that the circle map of Patharkandi (Doc 243) referred to the forest 
as beyond the circle limits to the wost and north-west. 


lf>. It is somewhat difficult to follow the argument that the notifications 
woro illegal. It may be that, there are rules to the effect that when an area 
is proposed to be transfencd from one thana to another, Ihe officers concerned 
with the proposal should specify the area clearly, tho reasons suggested for the 
transfer and the new station to which it is proposed to be transferred. Such 
rules uro for the supcrioi officers 1o make up their mind whether the transfer 
suggested is reasonable and should bo made. The fact that there is an 
omission to specify the area may be a reason for returning the papers for the 
eupplv of flu- omission oi for reprimand of the officer or officers concerned, but to 
SUV tilth be< nnse ol Ibo omission Hie notification of the Goycrnoi -in-Council is 
itself invalid or of no legal effect, is to say something which is wholly unaccept- 
able and unsound The Governor-in -0 mneil has absolute powers to alter the 
limits of thanas, extinguish old thanas, and bring into existence new ones; and 
once we have a notification published in the Gazette, it is valid and binding un u 



'It is altered, modified, or set aside legally, by a fresh notification or other pro- 
■•cess laid down by law. It is n well-known principle of law that minor irregulur- 
tities of procedure do not affect jurisdiction. The contcnfion that the notifica- 
tion remained n dead lei ter and that tli a subordinate officers m the district- - 
revenue, police or the census departments- - acted on the footing that there was 
no such notification but treated the forest ns within Barlekha limits .cannot, 
even if it be true on the fae.ts, adversely affeel the validity or legality of the 
notifications. 

17. It may be that the Barlokha police registered crime cases of the village 
called Jhiihariu T< si or rlie ,< tanni/asi settlement named Madhabkund — -both 
of them alleged to be within the forest limits; it may also be that the census 
operations relating lo those living in the forest were done by the Barlekha 
officials; but these are insignificant factors in themselves and are all of no avail 
in the face of the notification. Bo is the circumstance that under the Befenco 
of India Buies some three or four cycles of Patharia Test were registered at the 
Barlekha police station. The maps would show that the Patharia Test is very 
near, if not almost on, the western border of the forest and there need be no 
surprise if Barlekha thought that it had jurisdiction over it notwithstanding 
the notification of 1940. It lakes time for such notifications to filtrate to the 
subordinate officers in out-of-the-way stations, not to spook of the public, and 
there is nothing strange if the old state of affairs was continued as correct. 
Exercise of jurisdiction over a particular locality in a big forest area docs not 
mean assumption of jurisdiction over the whole forest, much less would it be a 
case of possession. 

18. Then we have the Palhurkandi circle map (Doe. 243) The circle map 
is admittedly a mup prepared for revenue purposes and sometimes comprises 
several thanas or parts of thanas. Its evidentiary value on a question like 
the one we have before us for decision is practically nil. 

19. The resulting position is a simple one, rather The foresl was ronsHtu- 
ted a, reserve forest with effect from the 1.5th Mav 1920 and according to the 
notification of 1922 there wore l’a+haria Hills to the east of Jaldhup m the 
Batliaikandi thann and Pallmria Hills to the west of Patharkandi in Iho Taldhup 
urea. It is fairly apparent (lute the reserve forest in Jnldhnp represents the 
white portion and the reserve forest in Patharkandi represents the blue portion 
in the index map filed on th“ side of India. The 19-10 notification removes the 
white portion allogether tv un Bnilekha hut does not say that it must go to 
Piitli-U'kandi. Tli s, however, does not matter Even Mr. Eaix A I i had to admit 
in the course of his arguments fhat it anv pent 'on of it did uol belong l<> 
Barlokh'i, it must go to Patharkandi. 

20. The claim of Pakitean lo any portion east of the boundary line drawn 
fry Sir Cyril is on the face of it unsustainable, as lie had expre'-slv slid that 
it is only so mu.li o( (he distriel of Hvlln't ns lies to the west it tli’ - ' e shall 
be transferred hr the Piovinee of Hast Bengal and no other part of t 1 7 ’ rvuice 
of Assam ‘•hall be transferred. 

21. However un fen able the ease of Pakistan is even as regard' I lv white 
portion of the fruest, Ihe fuel still remain- ilia 1 Sit Cyril drew his lim , which 
he thought mistakenly was the eastern boundary line of Barlekha, c o as to in- 
clude the said urns within Pakistan tciriioiy. Ihe line cute lln forest into 
two from south to north, and the white poition is t> the west of bis line. He 
sn.vs in so manv words that all aiea which is to the west of the line shall go to 
Pakistan. With the map annex ure ‘B’ before him, there can he no <' bt that 
he was aware that he was giving away a portion of ihe forest viz , He white 
portion,- to Pakistan. The mistake in describing the line us the boundary 
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between Barlekha and Patharkandi need not bland in the way of hie intention 
being earned out. I would, therefore, awtud the white bit of the forest — by 
the ‘"white bit’ I mean what ib bliov, n as such in the index map filed on tho 
side of India — to Pakistan, The actual division shall bo carried out accordingly. 

N. Chandrasekhara Aiyitr. 


APPENDIX VIII 

Opinion of tub Hon'ble Mu. .Justice Shahabuddin on Dispute No. Ill 

This dispute relates to a major portion of the Patharia Hills Beserve Forest. 
The following facts, tor tho sako of convenience, may be stated before setting 
out tho contentions on both sides. 

This forest, when it was constituted in 1920, comprised portions of Kulaura 
and Jaldhup thanas and of a portion of the old Karimganj thana. There is 
no dispute about the portion of the forest in Kulaura thana which is in East 
Bengal, nor is thero any dispute about the south-west portion of the forest 
lying in the present Karimganj thana. Prior to tho constitution of this forest, 
the area now in dispute fell, partly in Jaldhup ihana and partly in the old 
Karimganj thana, and the boundary line between those two thanas aB defined 
in the notification of 1880 ran across the southern half of the forest. According 
to, tins boundary line a portion in dispute fell in the Jaldhup thana and i bo rest 
in the old Karimganj thana. In 1922 Patharkandi outpost of the old Karim- 
ganj thana was made into a thana and in this connection the boundaries of all 
the thanas in Sylhet district wore notified. In the description of the boundaries 
of tliana Jaldhup und the new Patharkandi thana no mention was mado of 
the reserve forest, but it was stated that the western boundary of Patharkandi 
comprised the Jaldhup portion of Patharia Hills and Ihe eastern boundary of 
Jaldhup thana comprised the Patharkandi portion of Patharia Hills. This 
description of the boundaries between Jaldhup and Patharkandi wftB considered 
by Police Officers as vague (Document No. 2201 and the correspondence filod 
before us (Documents Nos. 227-233) bhows that time was a proposal to 
renol.ify (ho boundaries of Patharkandi thana by stating clearly that its western 
boundary would be the eastern boundary of the Beserve Forest, but no notifica- 
tion (o that effect was actually issued. Tn 1938 a preliminary notification was 
issued stating that it was proposed to divide tho old Jaldhup thana into 1 
Barlekha and Beani Bazar thanas and to transfer to Benui Bazar cetarin circlos 
of Karimganj thana. In 1940 the final notification was issued, dividing tha 
old Jaldhup thana into the present thanas of Beani Bazar and Barlokha, but 
although it was not specifically stated that any portion of the Jaldhup thana 
was being excluded from the now thana of Barlekha, its eastern bounadry was 
described as the wostern boundary of the forest. There was however nothing 
in the notification (o indicate any intention of including the Jaldhup portion of 
the forest into the Patharkandi thana. In 1037, a map (Document No. 256) 
was drawn up showing the new thanas of Beani Bazar and Barlekha although 
the old Jaldhup Ihana had not till then been divided, and in this map in which 
this division v\ is apparently anticipated, tbo boundary between Burleklia and 
Patharkandi was shown to be the same as it was between tho old Jaldhup and 
the old Karimgnnj thanas in accordance with ihe notification of 1889. In 1947 
this map u as brought upto dido and printed, noting therein vm mns changes 
that had occurred since 1937; but in this map also the boundary line between 
Patharkandi and Barlekha was delineated as it was in the old 1937 map. foil 
Cyril used this 1947 map for delineating the boundary between East Bengali 
(Pakistan) and ihe As«nm Province (India) 
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Both the Dominions — India and Pakistan — claim the entire portion of the 
reserve forest in dispute. India contends that the 1940 Notification excluded 
the old Jaldhup portion of the reserve forest from the new Barlekha thana, and 
that though there was no Notification including that portion of the forest into 
the Puthdi handi thana, it cuuid not be regarded as still in Barlekha thana, as 
Sir Cyril in his award has definitely stated that no portion of Sylhet to the east 
of the boundary line described in the award should belong to Pakistan. The 
line delineated by Sir Cyril on the map correspond;, io the boundary that exi- 
sted according to the 1880 Notification which had included in Jaldhup thana 
a portion of what is now the reserve forest. It is contended that this delinea- 
tion is diiergent from the descripton and should be ignored and that the boundary 
should run according to the description in the 1910 Notification excluding 
Jaldhup portion of the Patharia Hills Eeserve Forest from the thana of 
Barlekha. 

The case of Pakistan, on the other hand, is to the following effect: 

The 1940 Notification was not intended to exclude from the old Jaldhup 
thana any portion of its area. Its only purpose was to divide the old Jaldhup 
thana into the thanas of Beani Bazar and Barlekha. This is clear from both 
the preliminary and the final Notification. The description of the eastern 
boundary of Barlekha thana in both these Notifications was obviously due to 
an error, and that entry by itself cannot have the legal effect of excluding the 
Jaldhup portion of the forest from Barlekha. The 1940 Notification does not 
and cannot therefore affect the forest. The line delineated on the map how- 
ever is divergent from the description, because the boundary between Barlekha 
and Patharkandi ran in fact along the eastern boundary of the reserve forest. 
The revised notification of 1929 was vague and indefinite about the boundaries 
of the forest, as it referred only to Patharia Hills and not to the forest. The 
Police Officers uniformly acted on the basis that the Barlekha thana had 
jurisdiction over the entire forest. This fact in view of the vagueness of the 
Notification of 1922, is of considerable importance and supports the claim of 
Pakistan not only to the Barlekha portion of the forest but also to the portion 
of forest which according to India is included in the Patharkandi thana. 

The respective portion of the forest in question may conveniently be referred 
to hereafter with reference to the colour in which they have been shown in the 
Index Map filed for India. The portion of the forest which was in the old 
Jaldhup thana is shown in white, and that in the old Karimganj thana which 
according to India fell into the Patharkandi limits appears in blue. 

The contention of Pakistan that the Notification of 1940 does not legally 
affect the white portion has in my opinion to prevail. It is clear from the 
Assam Police Eules that whenever any portion of a thana is to be excluded 
from its jurisdiction notice of such a proposal has to be given to the public and 
objections invited. Such a procedure is necessary as the convenience of the 
people has to be taken into consideration while changing the jurisdiction of a 
thana. As stated already there is nothing in the notification apart from the 
description of the boundaries which can be said to indicate that the intention 
of the Government in issuing the notification was to exclude from thana Barlekha 
the old Jaldhup portion of the forest. If the Government had such an intention, 
it is unthinkable that they would have failed to notify in the preliminary noti- 
fication of 1938 that the forest portion of Jaldhup thana would be excluded in the 
formation of Barlekha thana. The mention in the preliminary notification of 
the proposal to transfer to the new Beani Bazar thana some of the circles of 
Karimganj thana shows that the rule that proposals to transfer an area should 
be notified was being followed The fact that there was no corresponding 
notification transferring the white portion i.e. the forest area of old Jaldhup 
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thana to Patharkandi thana m itself clearly indicates that the Government did 
not intend to exclude am loi bt ak.i f’om thana DaiHilia and tijnstei it to 
thana Patharkandi binnlaily the fact that the map of 1947 m which several 
changes that had occurred since 1957 weie embodied continued to show that 
the Jaldhup portion of the i_uest ttll inside thana Barlekha, is jet 
another Along indication th it the notification oi 1941) was not intended 
to and did not m fact, exclude the said toie-t aiea liom Bailekha 
thana Documents Nos 2 >1 250 pi \e tha Barlekha police ever 
cised jurisdiction over ,the village of Pathana Test most of which, including 
the oil wells, lies m the white poition i e tht old Jaldhup poition ot the foiest 
In the Census Opeiation of 1941 (Documents Nos 237 and 257) the village 
Pathana Test was shown as lying wi'hm the jurisdiction of Barlekha 

In these circumstances, the conclusion that the descnptiou ot the eastern 
boundary ot Bailekha in the l'HO n jttficAion must 1> m euoi becomes 
irresistible. The said description has, tlierctore no legal effect as far as the 
iorest m question, i e , the poition m white in the index mop is concerned and 
the only legal effect of that notification was the division of old Jaldhup thana 
Into the new thanas ot Beam Bizai and B uleklia without am reduction of 
the original area 

Even if it is assumed ioi u„unuiii s d* e Rib tin u titu«tion >1 1940 had 
the legal effect of excluding the foiest poition of the old Jaldhup thana, that 
portion i e , the white portion cannot be claimed bv India in view of the fact 
that there was no notification mi hiding that poition m die Patharkandi thana 
Wfiliout such a notification that pniioi t the ioicst c innot be considered to 
have become part ot the thana of Pithuikandi If the white poition, i e , the 
portion ot the forest which iccoiding t> India has been excluded horn Barlekha. 
by the 1940 Notification do°s not become pait of P athai kandi theie can be 
no common boundary line betwt n that thana and the than i A Barlekha The 
boundary lme m this aiea as described m paiagi^ph 15 of tli 1 aw aid inns along 
the boundaiy between diese two thanas and it theie happens to be no boundary 
between those two tlianas India cannot cl urn <he mteini diate area foi Assam 
on the strength of the concluding \ ut of paiagiaph 15 ot the aw aid, which is 
as follows — 

“bo much of the distnc i oi bvdut is Ins J o flit west ind uoitli of this 
line shall be chtiched firm the Pi ovine ■■ of 4 ssun md t vnsfeired 
to tht Province ot E ist Be ng ii ther p it of tht Province 

of Ass im shall lie transfeiied 

Th" 1 wolds ‘till line ’ i‘iei to tht lint (1 s 5 <1 n ll i etiLci put of tht para- 
giaph as tunning along thi boimluns cl +hi tl us luted in that pnagriph, 
including the thanas of BuKlhi ml i’.tb 1 k 1 >di D this li w> fills India 
connot rely on paiagnph 1! ol lh j iw aid ul m dei Stcf’on 5 subsection 3, 
(a) and (c) of the Inch in Indi p i 1 1 ct ' 1 1917 1h’° aiea shall have to be 

tieated as pait of East B 5 i > l s . (hi! d t> >» Vs m 

I tlieiefoie consider 4 haf Inch i c 1 i u i at us it n c 4 i annot be allowed, 

eitb°i on facts oi m law n d th u P i non < n ”i vP’Uc n ust be regarded as 

p, it of BarHvhi than it , pm ol Pukist m 

If now I’emams to consider the Jam of Pikstm to the p< ltion of foiest 
marked m blue on the Index Mm which i oidmg to Ind i is m Pitlia>kindi 
thana On behalf of Pakistan i lunce is pkicid m this r°spe t on Documents 
Nas 2 J 12 15 and 214 256 to slot th it thi 1 A < or old T lit 1 h t p’in 4 1940 

and the Bailekha police since th it \ u hive b i exueismg |uiisdicRo i over 
the blue portion of the forest also Document No 237 has been filed tc show 
that m the Census Operations ot 1941 residents of Patharia Test, which ext°nd& 
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into the blue pontton also, were treated as within the jurisdiction of Barlekha 
thana. Beliance is placed also on Documents Nos. 243 and 245 to prove that 
the two cases mentioned therein relating to Madhabkund village, which is om 
the eastern fringe of the forest were dealt with by the old .Jaldhup and the 
Barlekha police respectively. The map of Patharkandi circle of the year 1934 
has also been filed as it shows that the Patharia Hills Beserve Forest was not 
inside the circle but outside it as the western boundary of thana Patharkandi. 
No documents showing that Patharkandi police exercised jurisdiction over any 
portion of the forest has been filed for India. 

These documents and the circle map no doubt support the position taken by 
Pakistan that in fact jurisdiction over the white and blue areas of the forest was- 
exercised by Jaldhup and Barlekha police and that the Police Officers considered 
the description of boundaries in the 1922 notification as vague and regarded 
the forest as entirely outside Patharkandi limits. But on a consideration of 
the boundaries mentioned in the 3922 notificaton I am not satisfied that .they 
are vague as Patharia Hills mentioned therein cannot be said to exclude 
the forest. Further the proposal made by the officers to renotifv the boundaries 
so as to exclude the forest from Patharkandi limits was not ultimately followed' 
by the required notification. Tn i he circumstances it cannot be said that the 
notification of 1922 excluded from the Patharkandi thana the old Karimganj, 
portion of the forest or that inhere was in law a transfer of that portion to thana 
Jaldhup. Tn the absence of a notification effecting such a transfer mere exer- 
cise of jurisdiction cannot legally alter the boundary. 

I am, therefore, of tlr° opinion that the boundary line delineated on the map 
of ithe award accords with the description given in the award, that that linn 
sh >uld be the boundary line in ilns area and ‘bat the portion of the forest to +he 
west of that line i.e., tbe portion shown in white in the Index Map should be 
awarded to East Bengal (Pakistan) and the portion to the east of the line i.e. 
the porta n shown in blue in the Index Map to Ihe Province of Assam (India). 

M. Shaliabuddin. 


APPENDIX IX 

The opinion of the Chairman on Dispute No. Ill 

The case submitted in this dispute on behalf of the Government of India is 
that India claims the portion of the forest being to ,the west of the boundary 
line deii.areuhd on th" map ‘A attached fo tin awanl. 

The case submitted on behalf of +he Government of Pakistan is that the 
true inV’’|).'< ili'.i of i araaranh 33 in t)v- .o' a-d is a boundary running along 
the eastern boundary of the Patharia Hi' Is Beserve Forest, from the point at 
which the boundary between thanas Kulanra and Patharkandi, as determined 
by the award, cuts +he south-eastern boundary of the Beserve Forest northward 
up to the point at which the eastern boundary of the Beserve Forest meets the 
southern boundary of thana Karimganj. 

According to tbe award th° line shall be drawn along the boundary between 
the thanas of Patharkandi and Barlekha, and then along the boundary between 
the thanas of Karimganj nird Barlekha, and then along its boundary between tbe 
thanas of Karimganj and Beani Bazar. 

Tbe thana Patharkandi did not exist as such un+il 1922 and the thana of 
Barlekha was constituted in 1940. Before that there existed two thanas, viz., 
Jaldhup and Karimganj, which had a common boundary. This boundary 
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coincides with the line delineated on the map ‘A’ by Sir Cyril RadcliffB. In 
1920 the Patharia Hills Reserve Forest was iormed. It appears from the 
description ot the boundaries of Die foiest that the boundary line of Jaldhup 
thana cut the forest into two, the m qoi ports, n being to 1ho east oi the bourulury 
lino and a small portion to the south-west. In 1922 l’atharkandi which was 
Jill then an outpost oi the Karimganj thunu was converted into a thana. The 
west bouudaiy of Pathurkmuh wa., dosoubed viler aha as Pulhuria Hills in 
thana Jaldhup. In the same notification the cast boundary of Jaldhup waa 
described inter aha as Patharia Hills ot thana Karimgan] arid Puthana Ililia 
of tliana Putlmrkimdi liy a not ifaciii ion ot May 23th 193) the Ihnnu ot Jaldhup 
was split up into two thanas, namely Barlcklia and Beani Bazar. The eastern 
boundary ot thana Barlekha was dosc”ibcd niter aha as the western boundary 
of the Patharia Hills Jfteserve Forebt. The Jaldhup portion of the forest was 
not included in the thana of BmlcEhi n m the thana oi Beam Bazar. No 
corresponding notification ot the thana of Pntharkandi was made including this 
portion within its ambit. 

The Government of India base their caso on the facts that when the thana of 
Jaldhup was split up into two thana, namely, Barlekha and Beani Bazar, and 
when the notification of 1910 constituted these thanas and described their bound- 
aries, the Jaldhup portion of the forest, was excluded from the now thana of 
Barlekha. Sir Cviil Raddifte lias in his award described the Intej-Hotninion 
line in terms of tbnnu boundaries The lino shall run along the boundary 
between the thanas of Pathnrkandr and Barlekha. Bir Cyril's line of demarca- 
tion in his Map ‘A 1 , which is attached to the award, leaves, however, the 
portion of the forest thus excluded from Barlekha bb if it were in Barlekha. 
For the purpose of illustration Sir Cyril adopted the map ot 1987. BuL he 
has provided that in case of any divergence between the map and his descrip- 
tion, tbo description will prevail. 

The Government of Pakistan submils as a basis for thoir claim to the whole 
of Patharia Hills Reserve Forest as follows 1 For a number of years up to the 
date of the award and (hereafter when occasion arose for the exercise of police 
jurisdiction within the boundaries of Patharia Hills Reserve Forest, such 
jurisdiction was exercised hv thana Jaldhup up to 1940 and thereafter by thana 
Barlekha. In the year 1984, when a circle map of Patharkandl Circle was 
made, that circle did not extend to any part of Patharia Hills Resorvo Forest- 
In the year 1941, the official Census Report included in thana Barlekha persons 
resident within the boundaries of that forest 

As regards especially Barlekha the Government of Pakistan submit: 

(a) that while the expression "along the boundary between (he thanas 

of Palliarkandi and Barlekha" in paragraph 18 of the Award is 
unambiguous, the delineation of that boundary in the map ‘A’ 
attached 1o the Award is incorrect in that it does not show (he 
boundary as stated in the Award; and that, in accordance with 
the terms of paragraph 14 of the Award, the description of the 
boundary in paragraph IS of the Award must prevail; 

(b) that the description of the eastern boundary of thann Barlekha in the 

preliminary notifiealion, dated 2-9-38 and in the final notification, 
dated 28-5-40, was made by eiror; and the said notification was 
not made in accordance with the requirements of Rule 208 of the 
Assam Police Manual and (he form (hereby prescribed and was 
therefore illegal; and that it was also not acted upon. 

(c) that, If, on (he other hand, the said notification is a valid and effective 

notification (o alter the boundaries of thana Barlekha, there was, 
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in such a oase, at the date of the Award, no .common boundary 
between thana Barlekha and thana Patharkandi. 

As regards the claim of India to the Jahlhup portion of the forest excluded 
from Barlekha by the notification of 1940 and Pakistan’s claim to that same por- 
tion it is established that there does not exist nor did it exist at the time of the 
award any such common boundary between the thanas of Patharkandi and 
Barlekha as provided in the award. 

The boundary cannot therefore be decided only by reading the description 
In the awurd. It is true that generally t lie map ‘A’ attached to the award only 
serves the purpose of illustration, but this principle involves a description in the 
award which is complete and which makes it possible to draw the line after it. 

If the description is incomplete we must be allowed to use the map not only 
as an illustration to the description but also as affording the necessary completion 
of the description. 

The Government of India has submitted that regard should be had to the 
prescription in the award that so much of the district of Sylhet as lies to the 
west and north of the described boundary line i.e., inter alia, the line running 
along the boundary between the thanas of Patharkandi and Barlekha, shall be 
detached from the Province of Assam and transferred to the. Province of Bas,t 
Bengal. This submission docs not seem to solve the difficulty, as no such com- 
mon boundary between the thanas Patharkandi and Burickha does exist and 
the boundary line as demarcated on the map has been drawn along the old 
common boundary line between the thanas of Patharkandi and .Taldhup, With 
regard to that fact and to the fact that the description provides a common thana 
boundary line the .Taldhup portion of the torest must be treated as it it belonged 
to the thana of Barlekha. 

As to the claim of Pakistan to the portion of the forest situated in the thana 
ot hunniguuj L cannot hud that what has been put forward as arguments for 
such a claim arc convincing. Even it there may have been police jurisdiction by 
the thana Barlekha exercised somewhere in the forest neither this nor the other 
circumstances relied on by the Pakistan Government can bo considered to 
constitute a boundary (liana line us provided in the description of the award. 
Even here applies what has been said as regards the portion of the forest claimed 
by India. 

My conclusion is therefore that the lme indicated in the map marked ‘A' 
attached to the award is the boundary between India and Pakitsan. 

Algot Bagge, 


APPENDIX X 

Opinion of tun Hon'ble Mb. Justice N. Chandra bkkbara Aiyau on Dispute 

No. TV 

Paragraph 13 of Sir Cyril's report is in these terms — 

“In those circumstances I think that some exchange of territories must bo 
effected P a workable division is to result. Some of the non-Muslim thanas 
must go to East Bengal and some Muslim territory and Huilnhwidi must be 
retained by Assam. Accordingly I decide and award as follows. 

A line shall be drawn from the point where the boundary between the 
th-rnus of Patharkandi and Ku'aura mee s the frontier of Tripura 
State and shall run north along the boundary between those 
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thanas, then along the boundary between the thanas of Pathar- 
kandi and Barlekha, then along the boundary between the 
thanas of Kariinganj and Barlekha, and then along the boundary 
between the thanas of Kariinganj and Beuni Bazar to the point 
where that boundary meets the river Kusiyara. The line shall 
then turn to the east taking the river Ivubiyara as the boundary 
and run to the point where that river meets the boundary 
between the districts of Sylhet and Cuohnr The centre line of 
the main stream or channel shall constitute the boundary. So 
much of the district of Kylhet as lies to ttio west and north of this 
line shall be dotitebed from the Province of Assam and trans- 
ferred to tho Province of Bast Bengal, No other part of the 
Province of Assam shall be transferred. 


2. In his map— -annex are 'B' lo the report — the line is drawn from A to 13 
northwards and from B to G eastwards. B is above the place marked Birasri 
*nd 0 is to the cast of Amaisid. According to Sir Cyril, B to 0 is the eourso of 
(fhe Kusiyara river. 

3. The caso for Pakistan is that B to G does not represent tho course, ol the 
Kusiyara rivoi bul that it is the course of lh e Boglia river. According to them, 
the real Kusiyara runs to the sonth of Kniimgauj town from Nilam Bazar 
»nd that flowing west a aids iiom Ihce ii joins some other stream or Grenms 
*nd becomes Kusiyaui Irom Biimgi Bazar downwards 

4. It is oidy out of deference to the learned Advocate General of Bast 
Bengal that, I propose to lake a few minutes over this contention. It is totally 
devoid of any substance. 

6 We are not at all concerned with ancient maps (survey o» llmki which 
giv e the name Kusiyara to some other .slicam o> channel, or which mention 
Pooran Kusiyara or Lnngai or Sonni or Sonal. The map of 19.‘3’7 which Sir 
Cyril had before him shows very eleoilv the course of lhe stream, it lies to 
the north of B.iijagi Ihrmr, and Birasri (which is .sligli.'y to rhe north-east of 
ais point "B), anrl from there the couise is along lhe red line up to the point C. 
It has the name “Boglia K. ” given to it below Amaisid and above Bhanga in 
Badarput. 


fl ■ Sir Cyril had abundant material before him, apart from the particular 
map, to assume that BG represented the course of the Kusiyara river; and his 
issumption was correct, whatever the remote history may have been. 


7. The India documents mostly consisting of maps and notifications, and 
Imperial and District Gazetteers, establish this beyond doubt or controversy. 
L do not propose to refer to all of them. It is enough to draw attention to the 
revenue survey map, marked Doo. 1388 ,— which is based upon the circuit 
maps which follow it (Doots. 384 to 895)— and the maps Doc. 896 and Doo. 
397. The Karirnganj Municipality map drawn in 1916 is Doc, 899. The to- 
pographical maps are Docs, 410 ' 402 and 403, The Imperial Gazetteer of 
India 1887 by Sir William Hunter (Doc. 344) mentions that the river Barak 
ivhich flows from 0 aehur forthwith bifurcates into two branches, Surma in the 
north and Kusiyara in tho south . To tho same effect is the Imperial Gazetteer 
of 1909 (Doc, 346). The Assam District Gazetteer (Doc. 846) mentions the 
, river from C to B as Kusiyara. The Blnm settlement officer’s report (Doc. 
35 1 ) at page 67 of India’s documents confirmed by the order of the Governor 
° ii m ( omicil at page 09 shows Sir Cyril's river as the Kusiyara. It is 

• ready futile, after all this, to contend that Sir Cyril was not justified in assum- 
ing that the river between B and G was Kusiyara 
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8 Tt is very common for the Bame river to be known by different nameB al 
■different pieces or different sections of its course. Boglia may well be the namt 
of Kusiyara in some part of it. In fact, Sir Cyril had the name "Boglia B ' 
before him when he drew ins line. 

9. But even conceding lor a moment that Sir Cyril was wrong in thinking 
that BC was Kusiyara, what follows? The river course was there, be took it 
to be Kusiyara; and said that it should be the boundary between the two 
Dominions. "Be had every right to say so. 

10. The positiou taken by Pakistan leads to a patent absurdity. Points B 
and C cannot be reached at all if Kusiyara is whut Pakistan would have it tc 
be. The line BC would fail altogether and there is no alternative line tr 
choose even if we are authorised to do so. It will be the substitution of » 
fresh line altogether. Mr. Faiz A)i had to admit this and settle down to tin 
concession that on equitnble grounds ho was prepared to take a portion of the 
course BO as Kusiyara, 

11. The argument that under our terms of reference we have only to find 
out the course of the river Kusiyara and not determine whether BC wai 
properly determined as the boundary by Sir Cyril needs no serious attention 
muoh less refutation. It is because of the dispute between the two Domin- 
ions as regards BO that we have been asked to state or determine what Is thf 
course of the river. It is not for purposes of abstract geography or history oi 
in the interests of antiquarian research that this Tribunal has been con sti 
tuted. 

12. BO is tbe correct course of the Kusiyara river and Sir Cyril’s award 
'that it shall be the boundary between the two States must be given effect to 

18. I may add a word about the boundary line proceeding north from thf 
north-western corner of the Patharia Hill Forest up to the point B in the map 
(near Biraari). There are no adequate grounds for holding that this is not t 
correct delineation of the boundary. Therefore, this portion of the western 
boundary line as shown in Sir Cyril’s award map will also stand. 

N. Chandrasekhara. Aiyai 


APPENDIX XI 

Opinion op thr Hon'ble Mn. Justice Siiahabudjun on Dispute No. TV 

This dispute relates to a portion of the boundary line dividing, between 
East Bengal (Pakistan) ar d Assam (India), the district of Sylhet an it wa» 
prior to the partition of 1947. This boundary is described, in paragraph 18 of 
:£Hr Cyril Kadoliffe’s Report of the Bengal Boundary Commission relating to 
Sylhet district and the adjoining districts of Assam, as running along thf 
Kusiyara river. 

In the map of the district of Sylhet Sir Cyril has delineated this boundary 
by a line coming from point "A” and extending up to point "B” which Uei 
on a river that flows from Cachar towards the west and thence in a south- 
westerly direction. The line then proceeds from point "B” to point “0” in 
the map where the river branches off from the "Barak river of Cachar. Near 
point “d" in the map the river is described as Boglia river. There is ho 
other name written on the map till the river turns in a south-westerly direc. 
dlon , and when it takes this turn itB name is mentioned for the first time in 
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tiio map as river Ku&iyara. Lower down to the south of point E” the 
boundary between the thonas of Beam Bazar and Xanmganj meets a rivor 
bowing from the east in a south-westerly direction and its name is noted on 
the map as liver Bonai, This river at its eastern end near Xarirngan] town 
is a biiuroation from the river described as Boglia at its off-take from the 
liver Barak. Eor the saae of convenience, the river named Sonai ui the map 
will hereafter be referred to as the “southern river’’ and the other river i.e., 
the one which is marked ns the boundnry between points “B’’ and on 

the map, as the “northern river’’. 

The case for Pakistan is as follows: — 

The southern river was wiongly named in the map as Bonai. it is in fact 
the river Kusiyara, and has been bearing that name both in the past and the 
present. On the othir baud the northern nver is named Boglia and not 
Kusiyara. The description of the boundary in this area clearly refers to the 
Kusiyara river and not to any other river, and also in the terms of i-eference 
to this Tribunal the specifio question raised with regard to this d spute is 
about the course of the river Kusiyara. It has, therefore, to be determined 
whether the northern river is tho river Kusiyara or the southern. The deli- 
neation of the boundary in the map is wrong on account of serious mistakes 
of facts which have resulted principally from the wrong naming of these 
rivers on the map. There is therefore a divergence between the map and the 
description and the map has to be ignored. The southern river turns east- 
wards after the boundary between tho thanas of Karimganj and Beani Bazar 
meets it, hut it does not, strictly speaking, by itself reach Cachar. This would 
result in the boundary remaining undetermined in part and in order to avoid 
that contingency a proper and equitable solution of the difficulty is that the 
boundary line should be held to run along the southern river upto the point 
where it draws its waters from the northern river through Noti Khal and 
tinuioe along the eastern portion of the northern river to the Sylhet-Cachar 
boundary. This would amount to a just and reasonable implementation of 
the dominant intention of Sir Cyril which was to make the river Kusiyara a 
boundary between Assam and East Bengal 

The ease on behalf of India is that the southern river is known as Sonai or 
Pooran Kusiyara, while the northern river is known not only as Boglia but 
also as Kusiyara. There is therefore no divergence between the award and 
the mop. Consequently the boundary as delineated on the map should be 
followed as the correct boundary. 

On behalf of Pakistan three Government Notifications, and a number of 
documents executed by persons residing on the banks of the two rivers, have 
been filed. Several decrees of Civil Courts have also been filed. These 
documents prove that the northern river was called Boglia and the southern 
river Kusiyara. The documents referred to range from 1871 down to 1947 . 
A number of maps dating from 1772 down to 1922 have also been filed by 
Pakistan. On behalf of India also several Government Notifications, and 
several maps, old and recent, have been filed in support of its oase that tho 
northern river is known us Boglia or Kusiyara, and the southern river as 
Pooran Kusiyara or Sonai. 

As contended on behalf of Pakistan it appears to me that with regard to 
the determination of the names of the rivers in question the statements made 
by persons living on their banks indeeds of transfer for a great Dumber of 
vc are are of considerable Importance. On behalf of India no suoh documents 
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have been filed showing that the northern river was called Qusiyara. In the 
notification of 1638 relating to Karimgonj and other thnnas (Document No. 
854) the southern rivor which is named in Sir Cyril's map as Sonai has been 
described as the river Kusiyara In the notification of 1922 (Document No. 
860) in which the boundaries of all police stations in the district of Sylhet are 
revised the northern river to ihe east of thana Karimganj is mentioned as 
Boglia . Similarly, in Ihe same notification relating to the police station of 
Badarpur the northern river is again named Boglia. In a notification of 1928 
filed by Pakistan (Document No. 260) in describing the boundaries of a piece 
of land notified for nr cpiisition in the village Dasgrnm the southern rivor 1 b 
described as Kusiyara (Longai), 


The northern river is not named as Kusiyara in all the notifications though 
in most of those relied on hy India it is mentioned rb Boglia or Kusiyara or 
Barak. But having regard to the importance which I think should be attach- 
ed to the statements of the persons living in the locality and the ancient 
maps of high authority, it appears to me that the preponderance of evidence 
Is in favour of the southern river being Kusiyara and the northern river being 
Boglia, though it cannot he denied that the northern river has also been 
described as Kusiyara in a number of maps, notifications and Gazetteers. I 
therefore think that the naming of the southern river as Sonai in the map 
was clearly a mistake, and that it should have been described as Kusiyara. 
It also appears that Sir Cyril was under Die wrong impression that the river 
which he was delineating on the map was flowing towards Cachar, while in 
fact it flows from Cachar westwards. This is clear from the fact that though 
the map before him described the northern river as river Boglia at its off-take 
ho seems to have ignored that important fact and mistaken the river to be 
Kusiyara, because he found the words ‘River Kusiyara' written on the 
extreme west of the northern river and he wrongly presumed it to be flowing 
towards the east up to the point Blrosri and also further east of that point. 
In these circumstances, there is considerable force in the contention of the 
learned Advocate General of East Bengal that the delineation of the 
boundary was made on the map under a serious mistake of fact. It does not 


appear that there was before Sir Cyril an issue as to Kusiyara, and evidently 
he was under the impression that there wrr only one river named Kusiyara 
and was therefore misled by the map. Had the southern river been correctly 
described as Kusiyara and not wrongly as Sonai on the map the delineation 
would presumably have been along that river as the land boundary meet* 
that river first and it also provides a continuous boundary line eastwards 
upto Cachar, forming ns it does one continuous river line from Barak through 
the eastern portion of the northern river and the Noti Khal upto the land 
boundary. The southern river had a preferential olaim to be made the 
boundary as the land boundary meets it first and it has been known as 
Xusivara _einco 1772. However, if a strictly technical view is taken the 
southern nver may not be said to reach the borders of Cachar and this ’would 
result Jo a partial non- determination of the boundarv. To avoid this the 
b^rndn!? 1 U? b 16 n ,eamed . Advocate-General of East Bengal that the 
draws iZ ^ ^ouM l'r tIle southern river upto the point where it 

hTritTl^ l he norther ? Hver Noti Khal and thence along 

u 6 8 f Cepted the broad principles of justice and 

fromthe riv*ri PrR ° f the BOuthem ™ canno * be dissociated 


I am therefore of the opinion that the boundary in this area should run 
along tha southern river, i.e . , the river wrongly described as Sonai in the 
'Award map, from the point where the land boundary running from the south' 
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to the north meets the said liver, to the point from where that river takes its 
waters through Noti Kh.il from the northern river i. e. , the river named on 
the said map as Boglia, and thence along the latter river to the boundary 
between the distriotfl of Sylhet and Caehnr. 

M. Shahabuddin. 


APPENDIX XII 

The opinion oi< thl Chairman on DisruTB No I v 

The case submitted in this dispute on behalf of the Government of Pakis- 
Itan is that the black line on the map marked ‘A’ attached to the award, going 
from Gobindapur to Karirnganj town, just passing under a figure 82 on the 
map ‘A' shal 1 form the boundary line between East Bengal and Assam. As 
to the boundary line delineated on the map from Karirnganj to the boundary 
between the districts of Sylhet and Cachar the Government of Pakistan con- 
cede that this part of (he boundaiy line is following a river which for equit- 
able reasons may be deemed to be the river Kusiyara 

The case submitted by the Government of India is that the red line deli- 
neated in the map ‘A’ attached to the award as going from Gobindapur over 
Birasri to Karirnganj town and continuing to the boundary between the 
districts of Sylhet and Gaohai shall he the boundary line between East 
Bengal and Assam, 

The base of the contention of the Government of Pakistan is that the 
nourse of the river Kusiyara is running as shown by the black line afore- 
mentioned on the map ‘A’ until the little stream Noti Khal, which is joining 
the river Kusiyara with the river which further on meets the boundary between 
the districts of Sylhet and Cachar and which river for equitable reasons may 
be deemed to be the river Kusiyara. 

The base of the claim of the Government of India ib that the oonrse of the 
river Kusiyara is running along the red line aforementioned, delineated on 
the map 'A'. 

There is in fact a certain confusion as regards the name of the river which 
according to the description and the map shall be taken as the boundaiy 
between India and Pakistan from the point where the boundary between the 
fihanas of Karirnganj and Beani Bazar meets this river until the point where 
the river meets the boundary between the districts of Sylhet and Cachar, 

The river which the boundary delineated on the map ‘A’ is following, has, 
according to evidence produced, been called from time to time Kusiyara or 
Boglia or Barak, and the last stretch of the river whioh according to the 
Government of Pakistan ought to be taken as the boundary for arriving at a 
just and reasonable implementation °f the dominant intention of Sir Cyril 
Badcli£fe is on the map itself called the Boglia river On the other side the 
name of Kusiyara has been used also for the river relied upon by the Govern- 
ment of Pakistan whioh river through a stream called Noti Khal is connected 
with the river which on the map 'A’ is marked Boglia, 

It seems to me that under such circumstances the name of the river used 
in the description does not give in itself a sufficient guidanoe. The faot, that 
Sir Cyril Radoliffe has in delineating the boundary followed the first-mention- 
ed river, must then be taken as a sufficient proof that this river is the river 
referred to in the description. 



THE GAZETTE OF INDIA EXTRAOEDINAE. , MAx 2, 1950 1 ^ 


I 


My oonojusion is therefore that from the point where the boundary 
between the thnnas of Karimganj and Beam Ba^ar meets the river described 
as the Sonai river on the map 'A' attached to the award (Gobindapur) up to 
the point marked ‘B on the map (Birasri) the red lin e indicated on the map 
is the boundary between India and Pakistan. 

From the point ‘B’ on the map the boundary between India and Pakistan 
shall turn to the stmt and follow the river which according to the map runs to 
that point from the point on the boundary lino between the districts of Sylbet 
and Caohar which has been marked 'O’ on the map. 

ALGOT BAGGE. 


JAGAT SINGH, Under Secy 
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